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LOI NOI PAU

Thue hién Quyét dinh s6 137/2009/QD-TTg ngay 02/12/2009 cua Thi
tuéng Chinh phu vé Phé duyét Pé an dua ndi dung phong, chéng tham nhiing
vao chuong trinh gido duc, ddo tao va Chi thi sé 10/CT-TTg ngay 12/6/2013
ctia Thu tudng Chinh phu vé viée dua ndi dung phong, chéng tham nhiing vao
giang day tai cac co so gido duc, dao tao, Bo Gido duc va Dao tao tién hanh
bién soan cudn Tai liéu giang day vé phong, chéng tham nhiing dung cho céc
truong dai hoc, cao déng chuyén vé luét.

Tai liéu nay duogc bién soan cong phu, phi hop voi yéu cau gido duc vé
phong chéng tham nhiing dbi voi sinh vién cac truong dai hoc, cao dang
chuyén vé luat. Noi dung cudn tai lidu ndy gilp cho ngudi hoc hiéu duoc khéai
niém, dic diém va cac hanh vi tham nhiing; quy dinh ctia phap luat Viét Nam
vé phong, chong tham nhiing; nguyén nhan, tac hai caa tham nhiing; cac bién
phap phong, chéng tham nhiing... dé tir d6 mdi nguoi ¢d thé nhan biét, phat
hién, t6 giac hanh vi tham nhiing dong thoi van dong, gido duc ngudi than,
ngudi xung quanh phong ngira va dau tranh chong tham nhiing (trong nha
truong, & don vi cdng tac ciing nhu & dia phwong, noi cu trd). Tat ca nhing
diéu d6 nham gop phan nang cao hiéu qua hoat dong phong, chéng tham
nhiing ¢ Viét Nam hién nay.

Bo Gi4o duc va Dao tao tran trong gidi thiéu cudn Tai liéu giang day vé
phong, chéng tham nhiing dung cho céc truong dai hoc, cao dang chuyén vé
luat véi Giang vién, sinh vién cac trudong dai hoc, cao dang chuyén vé luat va
dong dao ban doc.

Lan dau tién duoc bién soan dung lam tai liéu giang day chinh thic
trong cac truong dai hoc, cao dang chuyén vé ludt, cudn tai liéu ndy chic chin
khong tranh khoi nhitng thiéu sét. Bo Gido duc va Pao tao mong nhan duoc
su gop Yy, phé binh cua giang vién, sinh vién cac truong dai hoc, cao dang
chuyén vé luat va ban doc dé cuédn tai liéu duoc hoan thién hon trong lan téi
ban sau.

Ha Noi, thang 9 nam 2014
BO GIAO DUC VA PAO TAO
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Chuong I
KHAI NIEM, PAC PIEM VA CAC HANH VI THAM NHUNG

1.1. Khai niém tham nhiing

Tham nhiing 1a thuat nglr dugc stir dung trong cac van ban phap luat cta
Nha nudc Viét Nam trong khoang hai chuc nam tr¢ lai ddy. Van ban phap luat
som nhat ciia Nha nude sir dung thuat ngit “tham nhiing”, quy dinh viéc xir Iy
hanh vi tham nhiing 13 Quyét dinh S6 240-HPBT, ngay 26 thang 6 nam 1990
vé dau tranh chéng tham nhiing cua Hoi dong Bo truong (nay 1a Chinh Phu)
va Nghi quyét ciia Qudc Hoi ngay 30 thang 12 nim 1993 vé thuc hanh tiét
kiém, chong lang phi, chong tham nhiing, chéng budn lau. Tiép d6 cac van
ban phap luat quy dinh truc tiép vé van dé dau tranh chéng tham nhiing 1an
luot duge ban hanh nhu: Phap 1énh chéng tham nhiing nam 1998; Phép lénh
stra d6i, bo sung mot sd diéu ciia Phap 1énh chong tham nhiing nam 2000;
Luat phong, chéng tham nhiing nam 2005; Luat stra doi, bod sung mat sb diéu
ctia Luat phong, chdng tham nhiing nim 2007 va nam 2012.

Trong hoat dong phong, chéng tham nhiing, cac vian ban phap luat hinh
su ¢6 vai tro dac biét quan trong. Trong Bo luat hinh sy Viét Nam nam 1985
va cac van ban phap luat hinh sy trudc do, chua c¢6 van ban nao st dung
thuat ngit “tham nhiing”. Thuét ngit “tham nhiing” lan dau tién dugc sir dung
trong van ban phap luat hinh sy, d6 1a Luat s6 57/L-CTN stra doi, bd sung
mot sb diéu ctua Bo luat hinh sy ngay 10 thang 5 nam 1997. Theo Luat nay,
c6 11 toi danh trong Bo luat hinh su (sau day viét 1a BLHS) duoc xac dinh 1a

]

“t6i pham tham nhiing”!. Trong BLHS nam 1999, cic tdi pham vé tham

1 Theo Diéu 1 Luat stra d6i, bd sung mot s6 diéu cia BLHS ngay 10 thang 5 nam 1997, 11 t6i danh duoc xac
dinh 1a t1 pham tham nhiing, trong d6 c6 9 tdi danh dugc sua doi tir quy dinh cua BLHS nam 1985 bao gém:
Toi tham 6 tai san xd hoi chu nghia - Diéu 133; Toi loi dung chic vy, quyén han lira ddo chiém doat tai san
x4 hoi chu nghia - Didu 134a; Toi loi dung chire vu, quyén han sir dung trai phép tai san xa hoi chu nghia -
Diéu 137a; Toi lam dung chirc vu, quyén han chiém doat tai san cua cong dan - Didu 156; Toi lap quy trai
phép - Piéu 175; Téi loi dung chirc vy, quyén han trong khi thi hanh céng vu - Diéu 221; Toi gid mao trong
cong tac - Didu 224; To6i nhan héi 16 - Didu 226; Toi dua héi 16, t6i 1am méi gidi héi 16 - Piéu 227; va 2 t6i
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nhiing dugc quy dinh thanh muc riéng - Muc A, Chuong XXI cua BLHS véi
7 t0i danh khac nhau.

Trong qua trinh huéng dan ap dung cac quy dinh ctia phap luat vé dau
tranh chdng tham nhiing, cic co quan c6 tham quyén nhu Toa 4n nhan déan tdi
cao, Vién kiém sat nhan dan t6i cao... c6 nhiéu van ban huéng dan viée xir Iy
cac hanh vi tham nhiing, cac toi pham vé tham nhiing.

Nan tham nhiing ngdy nay khong con 1a van dé riéng ctia mdi quéc gia
ma di tré thanh van dé toan cau. N6 dd va dang pha hoai sy phat trién 6n
dinh, bén vitng cia mdi qudc gia. Cac qudc gia trén thé giéi dang cung nhau
thuc hién cac bién phap manh dé phong ngira va du tranh chéng té nan nay.
Do ciing 14 1y do khién nhiéu qubc gia trén thé gidi tham gia ky két, ap dung
cac bién phap thuc thi Cong udc cua Lién Hiép Qudc vé chéng tham nhiing
(United Nations Convention Against Corruption - viét tat 1a: UNCAC)".

Trudce khi Cong ude cua Lién Hiép Qudc vé chdng tham nhiing dugc
thong qua, cac qudc gia chau My, chau Au, chau Phi dd cung nhau thao luan,
thong qua céng udc chéng tham nhiing hodc cac toi pham lién quan dén tham
nhiing nhu: Cong udc lién chau My vé chong tham nhiing do T6 chiic cac
qudc gia chau My thong qua ngay 29 thang 3 nam 1996; Cong udc chdng
tham nhiing lién quan dén cong chirc cuia cac nude chau Au va cong chire cia
cac qudc gia thanh vién trong Lién hiép chau Au do Hoi déng Lién hiép chau
Au thong qua ngay 26 thang 5 nam 1997; Cong udc chong hdi 16 cong chirc
nudc ngoai trong giao dich kinh doanh do Té chitc hop tac phat trién kinh té
thong qua ngay 21 thang 11 nim 1977; Coéng udc luat hinh su vé tham nhiing
do Uy ban B¢ trudong ctia Hi dong chau Au thong qua ngiy 27 thang 01 nim
1999; Cong udc luat dan sy vé tham nhiing do Uy ban Bo trudng ctia Hoi

ddng chau Au théng qua ngay 4 thang 11 ndm 1999; Cong wéc cia Lién minh

m&i vé tham nhiing dwoc bd sung la: Toi lam quyén trong khi thi hanh céng vu - Diéu 221a va Téi loi dung
chirc vu, quyén han gdy anh hudng véi ngudi khac dé truc loi - Didu 228a

1 Cong woc Lién Hop Qudc phong chong tham nhiing dugc thong qua ngay 31 thang 10 nam 2003, dén ngay
1 thang 7 ndm 2009, da dugc 136 qudc gia trén thé gidi phé chuan, tham gia. O Viét Nam, ngay 30/6/2009
Chu tich nudc Nguyén Minh Triét di phé chuan Cong udc cua Lién Hop Qudc vé chdng tham nhiing.
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cac nude chiu Phi vé phong, chdng tham nhiing do cac nguyén thu quéc gia
Lién minh chau Phi thong qua ngay 12 thang 7 nam 2003.

Dau tranh chdng tham nhiing 1a mot viée rat kho va phire tap. Dé cudc
d4u tranh chéng tham nhiing dat hi¢u qua thi cong vi¢c dau tién duoc dit ra 1a
phai nhan dién dugc hanh vi tham nhiing, nhan thic dang hanh vi tham
nhiing. N6i mét cach khac 14 can phai cé khai niém tham nhiing thong nhat dé
dira vao d6 mdi qudc gia co nhiing quy dinh cu thé vé cic hanh vi tham
nhiing, t6i pham vé tham nhiing va thuc hién céc bién phap phong, chéng
tham nhiing. Sy tuong dong trong nhan thirc vé hanh vi tham nhiing con cho
phép cac nudce hop tac co hiéu qua trong viée ddu tranh chéng tham nhiing ma
khong 1am anh huong dén loi ich qudc gia.

Vay, Tham nhiing la gi?

Trude khi cac cong wdc vé chéng tham nhiing duoc théng qua, trén thé
gidi da co nhiéu hoi nghi, hoi thao qudc té 16n ban vé dau tranh chong tham
nhiing nhu Hoi nghi qudc té 1an thi nhit vé chéng tham nhiing dién ra tai
Washington (M) ndm 1983; Hoi nghi qudc té ban vé cac bién phap dau tranh
chéng tham nhiing tai Bic Kinh (Trung Qudc) nam 1995. Trong cac hoi nghi
nay khai niém tham nhiing 13 vin dé dugc dua ra ban thao nhiéu nhat.

Theo Ngan hang Thé Gigi (World Bank), tham nhiing 1a su "lam dung
quyén lyc céng céng nham lpi ich cd nhdn". T6 chirc Minh bach Qubc té
(Transparency International - TI) cho rang, tham nhiing 1a hanh vi "ciia nguroi
lam dung chirc vu, quyén han, hodc co ¥ lam trai phap luat de phuc vu cho loi
ich ca nhan™.

Cong ude cua Lién Hop Qudc vé chéng tham nhiing 13 két qua cua nd
lwc dam phan ctia nhiéu qudc gia nhung ciing khong dua ra dinh nghia vé
tham nhiing ma chi c6 mot s6 diéu khoan mé ta cac loai hanh vi tham nhiing

ddng thoi yéu cau cac qudc gia trong khudn kho luat phap va didu kién thyc té

1 Bach khoa toan thu mé Wikipedia: Tai dia chi http://vi.wikipedia.org/wiki/Tham_nh%C5%A9ng
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ctia minh ¢ trach nhiém xu Iy nghiém nhitng hanh vi tham nhiing nhu: héi 10,
tham 0, bién thii cong quy hodc hanh vi cua cong chirc loi dung chirc vu
quyén han chiém doat tai san, loi dung anh huong dé truc loi...

Tham nhiing 1a mot hién tuong xa hdi c6 tinh lich str, 1a mot biéu hién
cua sy loi dung hay lam dung quyén luc nha nuédce, vi vay, nd gén lién véi
quyén luc nha nuée va dugce thue hién bsi chu thé duoc nha nudce trao quyén.
O cac qudc gia khac nhau, biéu hién ctia hanh vi tham nhiing va quan niém vé
tham nhiing ciing khac nhau. Trong mdt quoc gia thi & cac giai doan lich su
khé&c nhau, diéu kién xa hoi va cac chu thé mang quyén luc khac nhau thi hanh
vi tham nhiing cling c¢6 nhimg biéu hién khac nhau. Vi vdy, viéc dua ra khai
niém hay dinh nghia hoan chinh phan anh dung ban chét cta hanh vi tham
nhiing va dugc chap nhan rong rii 1a diéu khong don gian.

Theo quy dinh ciia Phép lénh chéng tham nhiing ctia Viét Nam nam
1998 thi tham nhiing “la hanh vi ciia nguoi cé chire vu, quyén han da loi dung
chire vu, quyén han dé d@é tham é, hoi 16 hodc c6 y lam trdi phdp ludt vi déng
co vu loi, gay thiét hai cho tai san cua Nha nuoc, tap thé va ca nhén, xam
pham hoat déng diing ddn ciia cdc co quan, t6 chire” .t

Theo quy dinh tai khoan 2 Diéu 1 Luat phong, chéng tham nhiing nim
2005, khai niém “tham nhiing” duoc hiéu: “la hanh vi ciia nguoi cé chirc vu,
quyén han da loi dung chirc vu, quyén han dé vi vu loi” 2.

Trong Phap 1énh chéng tham nhiing naim 1998 va Luat phong, chéng tham
nhiing ndm 2005, khai niém tham nhiing cling dugc quy dinh khac nhau. Su
khéc nhau trong hai khai niém nay khong phai & do dai cua cau chit ma la &
nhan thirc va quan niém cta nha lap phap vé tham nhiing. Ciing giong nhu cac
nuéce khac trén thé giéi, tham nhiing & Viét Nam c6 biéu hién rat da dang duéi
nhiéu hinh thic khéac nhau, trong nhiéu linh vuc khéac nhau. Vi vay viéc mo

ta, liét ké nhirng hanh vi tham nhiing cing véi nhitng dic diém cu thé cua né

! Xem: Piéu 1 Phap Iénh chong tham nhiing nam 1998
2 Xem thém: Luét phong, chong tham nhiing ndm 2005
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1a diéu khong thé va khong can thiét. Mt khac viéc mo ta tham nhiing bao
gdém nhitng hanh vi A, hanh vi B... s& dan dén tinh trang “bo lot”, vi hanh vi
tham nhiing c6 biéu hién rat da dang va trong nhiéu linh vuc. Hon nita, cdc
khai niém phép 1y doi hoi phai c6 tinh khai quat cao, phan anh day du, chinh
xé4c vé hién tugng phap 1y can quy dinh voi ngdn ngit trong sang, dé hiéu va
dé ap dung. Tir nhimg tiéu chi nhu vay, chung ta c6 thé thiy khai niém tham
nhiing dugc quy dinh trong Luat phong, chdng tham nhiing ndm 2005 c6 tinh
khai quét cao hon, phan 4nh dugc day dii hon vé tham nhiing - mot té nan x4 hoi
dang c6 dién bién rat phtc tap ¢ Viét Nam hién nay.

Trong ngdn ngir thong thuong va ngon nglr luat phap, khai niém “tham
nhiing” ¢ thé duogc hiéu theo nhitng cach khac nhau. Tuy nhién, trén co s& quy
dinh ctia phap luat vé tham nhiing, chung ta c6 thé dinh nghia khai quat vé
tham nhiing nhu sau: Tham nhiing la hanh vi cia nguedi c6 chire vu, quyén
han su dung chirc vu quyén han cua minh lam trdi phdp ludt dé muwu cau loi
ich riéng.

Tham nhiing va phong, chdng tham nhiing dugc quy dinh trong cac
van ban phap luat cua Viét Nam hién nay duoc hiéu 1a “tham nhiing trong
khu vuc cong”. Hanh vi tham nhiing ludn gan véi viéc nguoi cd chic vy,
quyén han (trong cac co quan, td chtre), lo1 dung hodac lam dung chuc vu
quyén han 1am trai cong vu muu cau loi ich riéng. Theo quy dinh tai khoan 3
Piéu 1 Luat phong, chéng tham nhiing: “Nguwoi ¢é chirc vu, quyén han bao
gom: a) Can bo, cong chire, vién chire; b) ST quan, qudn nhdn chuyén nghiép,
céng nhdn quoc phong trong co quan, don vi thuéc Qudn dgi nhan dan; si
quan, ha si quan nghiép vu, si quan, ha si quan chuyén mon - ky thudt trong co
quan, don vi thuoc Cong an nhan dan; c¢) Can bo lanh dao, quan ly trong
doanh nghiép ciia Nha nwée; can bg lanh dao, quan 1y la nguoi dai dién phan
von gép ciia Nha nude tai doanh nghiép; d) Newoi dwcge giao thiee hién nhiém
Vi, cOng vu co quyén han trong khi thuc hién nhiém vu, cong vu do”. Theo quy
dinh tai khoan 6 Piéu 2 Luét phong, chdng tham nhiing: “Co quan, té chirc,
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don vi bao gém co quan nha nuoc, 16 chirc chinh tri, t6 chirc chinh tri - xd héi,
don vi vil trang nhan dan, don vi sy nghiép, doanh nghiép cua Nha nudc va co
quan, 16 chire, don Vi khac co swr dung ngan sdch, tai san cua Nha nuoc”.

Nhu vay, hanh vi ciia ngudi cd chic vu, quyén han trong cac doanh
nghiép, t6 chirc kinh té tu nhan... (khu vuc tu), loi dung chirc vu, quyén
muu cau loi ich ca nhan khong bj coi 1a tham nhiing. Pay 1a diém khac biét
trong quy dinh cta phap luat Viét Nam v&i Cong ude cua Lién Hop qubc vé
chéng tham nhiing va phap luat ctia mot sb nudc. Cong wdc cta Lién Hop
quéc vé chong tham nhiing tai Piéu 21 quy dinh hanh vi “hdi I trong khu
viee tw”’;* Didu 22 quy dinh hanh vi “bién thii tai san trong khu vuee tr”.2

Phap luat Viét Nam chua quy dinh nhitng hanh vi nay 1a tham nhiing.
Hanh vi héi 10 (dua héi 10, nhan héi 10) phai gin véi dau hiéu “chtc vu”
“quyén han”. Theo quy dinh ctia phap luat Viét Nam tir trude dén nay, khi noi
dén “chirc vu”, “quyén han” thudng gin v6i quyén luc nha nudc. Quyén luc
nha nudc & Viét Nam thudc vé nhan dan, Nha nude trao quyén ndy cho co
quan, t6 chtrc, can bod cong chure thuc thi dé dam bao hoat dong cua Nha nudc
va loi ich ctia nhan dan.® Nhu vay, theo truyén théng, “hdi 10” chi ¢6 thé 1a

héi 16 trong linh vuc cong ma khong c6 héi 16 trong linh vuc tu.

1 M3i Quoc gia thanh vién ctia Cong udc xem xét ap dung cac bién phap 1ap phap Va c4c bién phap can thiét
khac nham quy dinh nhitng hanh vi sau 14 ti pham, néu duoc thuc hién mot cach ¢ ¥ trong hoat dong kinh
té, tai chinh hodc thuong mai:

(a) Hanh vi hira hen, ting hay cho mét loi ich bat chinh cho ngudi diéu hanh hay 1am viéc, & bat ky cuong vi
ndo, cho t6 chitc thude khu vuc tu vi loi ich cia chinh ngudi d6 hay ciia ngudi hodc t6 chirc khac, dé ngudi
d6 1am hoac khong lam viéc gi vi pham nhiém vy cua minh;

(b) Hanh vi doi hodc nhan tryc tiép hay gian tiép loi ich bat chinh boi nguoi diéu hanh hay lam viée, ¢ bat ky
cuong vi nio, cho to chirc thugc khu vue tu vi lgi ich ciia ban than nguoi d6 hay cua ngudi khac dé lam hay
khong lam viéc gi vi pham nhiém vy cua minh

2 Mdi qudc gia thanh vién xem xét ap dung cac bién phap lap phap va cac bién phap can thlet khac dé quy
dinh 13 toi pham d6i v6i hanh vi nguoi diéu hanh hay lam viéc, ¢ bat ky cuong vi nao, cho to chirc thude khu
vuc tu bién thu tai san, quy tu hodc chimg khoan hodc bat ky thir gi khac co gia tri ma nguoi nay dugc giao
quan ly do vi tri cia minh, néu hanh vi bién thu d6 dugc thyc hién mot cach c¢d ¥ trong qua trinh hoat dong
kmh té, tai chinh hodc thuong mai.

Dleu thir 1 Hién phap Viét Nam nam 1946 quy dinh: “Nuée Viét Nam la mét nuede ddn chu cong hoa. Tat

cd quyén blnh trong nu’oc la cua toan thé nhan dan Viét Nam, khong phdn biét noi giong, gdi trai, gidu
ngheo, giai cap ton gido”;
- Bidu 2 Hién phap Viét Nam nam 1992 (stra d6i duoc Qudc hoi thong qua ngay 28/11/2013) quy dinh: “1)
Nha nude Cong hoa xa hoi chu nghia Viét Nam la nha mudc phap quyén xa hoi chi nghia cua Nhan dan, do
Nhdn dan, vi Nhan dan; 2) .. . tdt ca quyén lyc nha nuée thudc ve Nhdn dan ma nén tang la lién minh giita
giai cdp cong nhdn véi giai cap néng dan va doi ngii tri thire; 3)...
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Mt khéc, xuét phat diéu kién kinh té, x4 hoi ctia Viét Nam nhiing nam
trudc day, “van dé hoi 16 trong linh vyuc tu” rat kho Xéy ra. Hanh vi héi 10, dic
biét 1a hanh vi nhan héi 10 co lién quan dén dau hiéu chuc vu, quyén han cua
ngudi thyc hién hanh vi nay. Theo tiéng Viét “chirc” duoc hiéu 1a danh vi thé
hién cdp bdc, quyén han va trach nhiém cia mét nguoi trong hé thong té
chire ciia nha niede hay doan thé t, con “quyén” 1a diéu do dia vi hay chirc vu
ma dwoc lam 2; “quyén han” 1a quyén dinh doat va diéu hanh céng viéc®. Nhu
vy, nguodi co “chiic vu”, “quyén han” ma dung chirc vu, quyén hanh cua
minh “lam 1¢1” cho ngudi khac thuong chi 1a nguodi trong bd may nha nudc.
Loi ich ma mot nguoi ¢ thé duge hudng (trai phap luat) tir hanh vi sai trai,
lam quyén ciia ngudi c6 chirc vu, quyén han thudng chi co thé xuat phat tir
sirc manh cua quyén luc nha nudc. Boi vi, nguén luc & “khu vuc tu” cua xa
héi Viét Nam nhitng nim trudc day rat nho bé. Pay 1a diém khac biét co ban
ctia Viét nam v&i nhiéu nudc trén thé gidi nhat 12 cac nude tu ban phat trién.
O cac nudc tu ban, tiém luc kinh té trong x4 hoi chu yéu nam trong tay cé
nhan, cac tdp doan, to chirc kinh té “phi nha nudc”. Cac cong ty, tip doan -
doanh nghiép thude “khu vuc tu” c6 vai tro to 16n ddi véi doi séng xa hoi tu
ban. Khu vuc tu trong nén kinh té tu ban khong chi 1a ddi tuong dugc cung
cap cac dich vu ctia nha nudc ma con 13 d6i twong cung cip cac dich vu cho
nha nude. Cac cong ty tu nhan, cac tap doan kinh té c6 thé trd thanh cac “d6i
tac” 10n ctia nha nudc trong viée cung cip cac dich vy hanh chinh cong, giao
thong, xdy dung, gido duc, y té cho dén viéc cung cap vat tu, hang hod,
phuong tién k¥ thuat cho an ninh, qudc phong, ciing nhu hoat dong cua bo
may nha nudc ndi chung.

Dé c6 duoc nhitng hop dong cung cp cac dich vu cho nha nudc, nha tu
ban ¢6 thé phai thuc hién hanh vi hdi 10 céc quan chic nha nudc dé duogc

quyén cung cap dich vu (héi 16 trong linh vic cong); va nguoc lai, trong viéc

1Vign Ngon ngit, Tir dién tiéng Viét, Hoang Phé (chii bién), Nxb. Da Néng, nim 2000 tr.191
2 Vién Ngon ngit, Sdd tr.815
% Vién Ngon ngit, Sdd tr.815
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mua sim tai san cong... nhitng ngudi co chire vu hodc duge nha nude giao
quyén c6 thé phai thuc hién hanh vi héi 16 cac 6ng chil hodc nguoi ¢o chic vu
trong cac cong ty dé “giam gia” hodc “hop thuc” cac hop dong, chimg tir. ..
dé co thé chiém doat tai san ctia nha nudc hay muu cau cac loi ich riéng - (héi
16 trong linh vuc tu)®.

Su thay ddi 16n cua cac chinh sach kinh té, x3 hdi cia Viét Nam trong
nhitng nim gan day 1lam cho sy tang trudng, phat trién va dong gép cua khu
vuc kinh té tu nhan ngay cang nhiéu cho viéc phat trién kinh té, x4 hoi cua dat
nudc cting nhu hoat dong ctiia bo may nha nudc. Bén canh d6 cac don vi, phap
nhan, ca nhan con tham gia ngay cang nhiéu vao viéc thuc hién cac dich vu
cong nhu cong chimg (tu), giam sat, giam dinh, phién dich, cung cip vat tu,
hang hoa (cho hoat dong mua sam tai san cong)... Khong it truong hop nguoi
c6 chitc vu quyén han, 6ng cht ctia cac doanh nghiép “trong khu vire tu” nhan
tién, tai san dé 1am nhiing viéc sai trai theo yéu cdu cua nguoi dua tién, tai
san. Pé xac dinh dung ban chét phap 1y cho cac hanh vi nay thi viéc noi luat
hoa quy dinh tai Diéu 21 Céng udc, tic 1a bd sung thém hanh vi “tham nhiing
trong linh vuc tu” 1a rat can thiét. Tuy nhién diéu can luu v 1a: viéc ndi luat
hoa d6i v&i hanh vi héi 16, bién thi trong khu vuc tu phai duge gidi han ddi
v6i trudong hop ma hau qua phap 1y cua cac hanh vi nay 6 lién quan dén viéc
cong hoac tai san cong.

1.2. Pic diém ciia hanh vi tham nhiing

1.2.1. Tham nhiing la hanh vi ciia ngwoi cé chirc vu, quyén han

Theo quy dinh tai Piéu 1 Luat phong, chéng tham nhiing: “Tham nhiing
la hanh vi... loi dung chitc vy, quyén han...”. Diéu nay cho thay chu thé cua
hanh vi tham nhiing phai 1a ngudi c6 chic vu, quyén han. Boi vi, chi khi “c6
chtrc vu, quyén han” ngudi ta méi c6 thé “loi dung chirc vu quyén han”. Chirc

vu quyén han ma chu thé cta hanh vi tham nhiing ¢6 duogc co thé do duoc

1V4n dé nay da ton tai trong xa hoi Viét Nam nhung n6 chua duoc thira nhan Ia héi 16 trong linh vuec tu.
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bau ctr, do dugc bd nhiém, do hop déng. .. Chtrc vu quyén han phai gén vol1
quyén luc nha nude trong cac linh vuc va cac co quan khac nhau: co quan
1ap phap, co quan hanh phap, co quan tu phap, cic té chic chinh tri, to
chtrc chinh trj - x3 hoi, to chuc kinh t& Nha nudc hodc luc luong vii trang
nhan dén tir trung wong dén dia phuong.

Day 1a ddu hiéu dé phan biét hanh vi tham nhiing voi nhitng hanh vi vi
pham phép luat khac tuy ciing c6 yéu td vu loi nhung khong phai 13 tham
nhiing vi né6 duoc thyc hién boi nhitng nguoi khong co chic vu, quyén han
nhu hanh vi trom cép tai san, lra dao chiém doat tai san, buon lau. ..

1.2.2. Tham nhiing la hanh vi lgi dung chirc vu, quyén han lam trdi

phap luat

Khi thuc hién hanh vi tham nhiing, ngudi ¢6 chic vu, quyén han loi
dung chirc vy, quyén han cia minh 1am trai phap luat dé muu loi riéng. Ngudi
c6 hanh vi tham nhiing st dung chuc vy, quyén han cua minh nhu mot
phuong tién dé thyc hién hanh vi trai phap luat. Néu khong co chic vu, quyén
han d6 ho s€ khong thé thuc hién duoc hodc khé co thé thuc hién hanh vi vi
pham phap luat dé dap tmg nhu cau hudng loi (trai phap luat) ctia ban than. Vi
du: néu khong phai 13 tha kho thi A khong thé hodc kho co thé l1ay duoc tai
san trong kho lam tai san riéng cia minh. Viéc lgi dung (str dung) chuc vy,
quyén han 1a thu kho trong truong hop ndy di gitp A dat dugec muc dich
huong loi ich vat chat trai phap luat. Do chinh 1a tham nhiing. Viéc loi dung
chttc vu, quyén han lam trai phap luat ciing 1a ddu hiéu dic trung cta hanh vi
tham nhiing. Mt khéac, khong phai khi nao ngudi c6 chic vu, quyén han lam
trai phap luat cling co yéu td loi dung chtrc vu, quyén han. Nguoi ¢6 chuc vy,
quyén han nhung khi thyc hién hanh vi vi pham phap luat lai khong loi dung
chtrc vu, quyén han ctia minh thi hanh vi vi pham d6 khéng phai 1a tham
nhiing. Vi duy, truong hgp mot cong chirc c6 hanh vi trom cip tai san cua

nguoi khac hodc cta co quan, t6 chirc khac. Hanh vi trdm cap tai san va chirc
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vu cua nguoi d6 khong lién quan véi nhau trong truong hop nay. Hanh vi
trom cép tai san c6 thé duoc thuc hién boi bat ky ngudi nao khong co6 chue vu
quyén han hoidc c6 chirc vu, quyén han nhung chitc vu quyén han d6 khéng
lién quan dén viée quan 1y, bao v¢ tai san. Nhu vay, d4u hiéu loi dung churc
vu, quyén han 1am trai phap luat 1a mot ddu hiéu khong thé thiéu cta hanh vi

tham nhiing.

1.2.3. Dong co cua hanh vi tham nhiing la vi vu loi

Ngudi co chirc vy, quyén han di loi dung chirc vu, quyén han - st dung
trai phap luat quyén hanh ma nha nudc trao cho dé muu cau loi ich riéng. Hanh
vi ctia ho khong xuat phat tir nhu cau cong viéc hay trach nhiém cua nguoi
can bo, cong chirc ma vi lgi ich riéng (ca nhan hay don vi minh). Thiéu yéu to
vu loi thi hanh vi 191 dung chirc vu quyén han, lam trai cong vu cta can bo
cong chirc ciing khong bi coi 14 “tham nhiing” néi chung hay toi pham vé
tham nhiing noi riéng.

Hanh vi loi dung hodc lam dung chirc vu quyén han 1am trai phap luat
muu cau loi ich riéng da xuét hién va ton tai trong xa hoi tu rat sém. Su tha
hoa, bién chét ctia can bo cong chirc bd may nha nudc; su lam quyén lam tréi
phap luat phuc vu loi ich ¢4 nhan khong chi 1a “t€ nan” xa hdi ma con la
“quéc nan” de doa sy ton vong cta qudc gia. Nhan thic duge tinh nguy hiém
ctia hanh vi tham nhiing va nhing tac hai cia n6 dbi v&i su phat trién cta nha
nudc va xa hoi, mdi qudc gia déu sir dung nhiéu loai cong cu véi cic bién
phap khac nhau dé phong ngira va d4u tranh chdng tham nhiing. Trong s6 cac
bién phap dugc ap dung thi bi¢n phap d4u tranh manh, nghiém khic béng
phap luat dugc st dung phd bién ¢ cac qubc gia. Viéc ban hanh va 4p dung
phap luat, dac biét 1a cac van ban phap luat chuyén nganh dé trung tri, xu ly
nghiém minh cac hanh vi tham nhiing duoc coi la cong cy hitu hiéu trong viéc

phong ngira va du tranh chéng tham nhiing & mdi qubc gia.
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1.3. Cac hanh vi tham nhiing

Mic du khai niém tham nhiing d duoc phan tich & muc 1.1, cac dic diém
cta hanh vi tham nhiing da duoc 1am ro6 tai muc 1.2 nhung viéc xac dinh hanh vi
cu thé ndo dugc coi 13 hanh vi tham nhiing khéng don gian va c6 nhiéu quan
diém khac nhau. Tham nhiing 13 hién twong x4 hoi tiéu cuc, co tinh lich str, xuét
hién va ton tai trong x& hdi c6 nha nudc. Vi vy, hanh vi tham nhiing khong chi
duoc xac dinh dudi goc do to1 pham (bi truy ctru trach nhiém hinh su), béi vi
néu chi dudi gb6c do hep nhu vay, thi viéc xac dinh hanh vi tham nhiing chua
phan anh hét ban chat cua té nan tham nhiing. Hanh vi tham nhiing can dugc
xac dinh dudi cac goc do 1a hanh vi vi pham dao dic xa hdi (bi xa hdi 1én an),
vi pham phap luat nha nudc noi chung va 1a toi pham (néu du dau hiéu cu
thanh to1 pham).

O Viét Nam, cho dén trudc khi Thong tu lién nganh s6 02/TTLN ngay
20 thang 3 ndm 1993 cua TANDTC - VKSNDTC - B6 ngi vu - B Tu phép
huéng dan ap dung mot sé diéu quy dinh cta Luét stra d6i, bo sung mot s6
diéu ctia BLHS thi chua c6 vin ban phép luat ndo quy dinh cu thé hanh vi nao
dugc coi 1 hanh vi tham nhiing. Théng tu s6 02/TTLN ngay 20 thang 3 nim
1993 (no1 trén) chi néu 11 loai hanh vi pham t61 “c6 tinh chat tham nhiing”
can dugc xir phat nghiém khéc®. Tiép do, theo quy dinh tai Luat sb 57/L-CTN
stra doi, bd sung mot s6 diéu cua BLHS dugc Quéc hoi khod IX thong qua tai
ky hop ngay 10 thang 5 nim 1997, cac toi pham tham nhiing bao gom 11 tdi

danh trong d6 c¢6 9 t61 danh duoc stra ddi tir cac quy dinh vé t0i cu thé trong

! Theo Théng tu s6 02/TTLN ngay 20 thang 3 nam 1993, c6 11 loai hanh vi pham ti “co tinh chat tham
nhiing bao gom: Toi tham 6 tai san xa hoi chi nghia (Piéu 133); T6i lra dao chiém doat tai san xa hoi chu
nghia trong trudng hop ngudi pham ti ¢6 lgi dung chirc vy, quyén han (diém d khoan 2 Biéu 134); Téi lgi
dung tin nhiém chiém doat tai san xd hoi chu nghia trong truong hop ngudi pham toi ¢6 loi dung chirc vu,
quyén han (diém d khoan 2 Diéu 135); Toi str dung trai phép tai san xa hoi chi nghia trong truong hop nguoi
pham t9i ¢6 loi dung chirc vu quyén han (khoan 2 Diéu 137); Toi lam dung chire vy, quyén han chiém doat
tai san cua cong dan (Piéu 156); Toi ¢ y lam trai quy dinh ciia Nha nuéc vé& quan 1y kinh té gdy hau qua
nghiém trong trong trudng hop ngudi pham t4i ¢6 vu loi hodc dong co ca nhan (diém a khoan 2 Piéu 174);
Toi 1ap quy trai phép (Diéu 175); Toi loi dung chirc vu quyén han hodc lam quyén trong khi thi hanh cong vu
(Diéu 221); Toi gia mao trong cong tac (Diu 224); Toi nhan héi 16 (Didu 226); Toi dua hdi 19 trong truong
hop nguoi pham t6i sir dung cong quy dé dura hdi 16 (diém e khoan 2 Diéu 227).
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BLHS nam 1985 va 2 loai hanh vi pham t6i méi dugc bo sung (quy dinh
moi)?.

Tu cac quy dinh ctia BLHS, Luat sta ddi, bd sung mot s6 diéu cua
BLHS, cuing cac vin ban hudéng dan ap dung BLHS va yéu ciu phong ngira,
dau tranh chdng tham nhiing, ngay 26 thang 02 nam 1998, Uy ban Thudng
vu Quéc Hoi da ban hanh Phap 1énh s6 03/1998/PL-UBTVQH10 - Phép 1énh
chéng tham nhiing. Theo phap 1énh ndy, cac hanh vi tham nhiing bao gdm 11
loai hanh vi2.

Sau gan 8 nam thuc hién Phap 1énh chdng tham nhiing, ngay 29 thang
11 nam 2005, Qudc hdi khoa XI, tai Ky hop thir 8 da thong qua Luat phong,
chdng tham nhiing. Diéu 3 Luét nay trén co so ké thira va phat trién Phap 1énh
chéng tham nhiing nam 1998, d4 quy dinh 12 hanh vi tham nhiing bao gom:
1) Tham 6 tai san; 2) Nhdn héi 16; 3 ) Lam dung chuc vu, quyén han chiém
doat tai san; 4) Loi dung churc vu, quyén han trong khi thi hanh nhiém vu,
cong vu vi vu loi; 5) Lam quyén trong khi thi hanh nhiém vu, cong vu vi vu

oi; 6) Loi dung chitc vu, quyén han gdy dnh hwéng véi ngueoi khédc dé truc
oi; 7) Gia mao trong cong tac vi vu loi; 8) Dua héi 16, moi gioi héi 16 dwoc
thie hién boi nguoi c6 chirc vu, quyén han dé gidi quyét céng viéc cia co
quan, 16 chire, don vi hodc dia phuwong vi vu loi; 9) Loi dung chirc vu, quyén
han sir dung trdi phép tai san ciia Nha niede vi vu loi; 10) Nhiing nhiéu vi vu

oi; 11) Khong thuc hién nhiém vu, cong vu vi vu loi; 12) Loi dung chirc vu,

1 C4c toi pham tham nhiing dugc sira ddi, bd sung theo Luat sé 57/L-CTN sira ddi, bd sung mot s6 didu cua
BLHS ngay 10 thang 5 nam 1997 bao gdm: Toi tham 6 tai san xa hoi chu nghia - Pidu 133; Toi loi dung
chirc vy, quyén han lira ddo chiém doat tai san xa hoi chii nghia - Diéu 134a; Toi loi dung chirc vu, quyén
han sir dung trai phép tai san xa hoi chu nghia - Diéu 137a; T6i lam dung chirc vy, quyén han chiém doat tai
san cua cong dan - Diéu 156; Toi lap quy trai phép - Didu 175; Téi loi dung chtre vy, quyén han trong khi thi
hanh cong vu - Didu 221; Toi gia mao trong cong tac - Didu 224; Toi nhan héi 16 - Diéu 226; Toi dua héi 16,
t6i lam moi gidi hdi 16 - Pidu 227; Toi lam quyén trong khi thi hanh cong vy - Diéu 221a; Téi lgi dung chirc
vy, quyén han gay anh huéng voi nguoi khac dé truc loi - Didu 228a)

2 Piéu 3: Céc hanh vi tham nhiing quy dinh trong Phap 1énh niy bao gdm: 1) Tham 6 tai san xa hoi chu
nghia; 2). Nhan héi 16; 3). Dung tai san xa hoi chil nghia lam cua héi 16; loi dung chtrc vy, quyén han dé dua
héi 16, moi giéi hdi 16; 4). Loi dung chirc vu, quyén han lira ddo chiém doat tai san xa hoi chii nghia, lam
dung tin nhiém chiém doat tai san x4 hoi chu nghia; 5). Loi dung chirc vy, quyén han st dung trai phép tai
san x4 hdi chi nghia; 6). Lam dung chirc vy, quyén han chiém doat tai san ctia ca nhan; 7). Lgi dung churc vu,
quyén han trong khi thi hanh nhiém vu, cong vu dé vu loi; 8). Lam quyén trong khi thi hanh nhi€m vy, cong
vu dé vu loi; 9). Lgi dung chirc vy, quyén han gay anh huong ddi véi nguoi khac dé vu 1¢i;10). Lap quy trai
phép dé vu loi; 11). Gia mao trong cong tac dé vu loi.
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quyén han dé bao che cho ngudi cé hanh vi vi pham phdp ludt vi vu loi; cdn
tré, can thiép trdi phdp ludt vao viéc kiém tra, thanh tra, kiém todn, diéu tra,
truy 16, xét xir, thi hanh an vi vu loi.

So voi Phap 1énh chéng tham nhiing nam 1998, Luat phong, chong
tham nhiing ndm 2005 ¢6 mot sb diém méi sau day:

- Trong s6 12 hanh vi tham nhiing duoc quy dinh trong Luét phong,
chéng tham nhiing nam 2005, c6 8 loai hanh vi duogc ké thira tir cac quy dinh
trong Phap 1énh chéng tham nhiing nam 1998. Pung dau trong cac hanh vi
tham nhiing 14 cadc hanh vi tham 6 tai san, nhan hoi 10, lam dung chuc vu
quyén han chiém doat tai san... Diéu nay thé hién tinh phé bién, ban chat
nguy hiém, khé thay ddi cia mot sd loai hanh vi tham nhiing. Piéu niy con
cho thiy viéc du tranh dé bai trir cac hanh vi tham nhiing 1 van dé kho khan,
phtc tap. Cudc du tranh chdng tham nhiing 13 cudc chién 1au dai, dai dang va
khong phai chi 1a cong viéc ciia nha nudce, ciia co quan nha nudc ma doi hoi
phai co sy tham gia tich cuc cua moi nguoi dan trong xa hoi.

- Theo Luat phong, chéng tham nhiing nam 2005, c6 3 loai hanh vi
tham nhiing trong Phap 1énh chdng tham nhiing dugc loai bo* va 4 loai hanh
vi tham nhiing duoc quy dinh méi?. Piéu nay mot mat thé hién su thay doi
ctia cac diéu kién kinh té xa hoi ddn dén hanh vi c6 tinh nguy hiém khong cao
hodc tinh pho bién khong 16n nén bi loai bd; ddng thdi do su chuyén bién cua
diéu kién kinh té x4 hoi ma cac hanh vi tham nhiing méi can duoc quy dinh
dé ap dung cac bién phap phong ngira va dau tranh manh mé. Viéc loai bo
hanh vi nay, bo sung hanh vi kia con thé hién sy thay doi trong nhan thirc cua
nha lam luat vé hanh vi tham nhiing. Cc hanh vi tham nhiing ngdy cang duoc

nhan thirc day da va chinh x4c hon. Vi¢c nhan thuc ding, chinh xac vé cac

! Céac hanh vi d6 1a: 1) Dung tai san xa hoi chi nghia 1am ciia héi 16; loi dung chirc vu, quyén han dé dua héi
16, méi gioi héi 16; 2) Loi dung chtre vu, quyén han lira dao chiém doat tai san xa hoi chu nghia, lam dung tin
nhiém chiém doat tai san xa hoi chu nghia; 3) Lap quy trai phép dé vu loi;

2 Cac hanh vi do la: 1) Dua h01 16, mdi gidi hdi 16 duge thuc hién boi ngudi co chirc vy, quyén han dé giai
quyét cong viéc cua co quan, to chirc, don vi hodc dia phuong vi vu loi; 2) Nhiing nhiéu vi vu loi; 3) Khong
thuc hién nhiém vu, cdng vu vi vu 1oi; 4) Loi dung chtc vy, quyen han dé bao che cho nguoi c¢d hanh vi vi
pham phap luat vi vu lgi; can trd, can thi€p trai phap luat vao viéc kiém tra, thanh tra, kiém toan, diéu tra,
truy td, xét xtr, thi hanh an vi vu loi.
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hanh vi tham nhiing 13 yéu t6 gop phan 1am cho cudc dau tranh chéng tham

nhiing duoc dung ngudi, dung ddi twong va ngdy cang dat hiéu qua cao hon'.
Theo quy dinh cta phép luat Viét Nam, dac bié¢t 1a theo mo ta cua céac

diéu luat (vé cac toi cu thé) trong BLHS, cac hanh vi tham nhiing va t6i pham

vé tham nhiing dugc hiéu nhu sau:
1.3.1. Tham ¢ tai sdan

Tham ¢ tai san la hanh vi lgi dung chirc vu quyén han chiém doat tai
san ma minh co trach nhiém quan ly.

Nguoi c6 hanh vi tham 6 tai san phai 1a ngudi co chirc vu, quyén han
hodc ¢o6 trach nhiém trong viéc quan ly tai sdn. Nguoi cd hanh vi tham 6 tai
san da lgi dung (st dung) chuc vy, quyén han hay trach nhiém quan 1y tai san
nhu la phuong tién dé chiém doat tai san dugc giao. Chuc vy, quyén han hay
trach nhiém quan 1y tai san lam cho ngudi pham tdi ¢ diéu kién tiép can va
dé dang chiém doat tai san. Chirc vu, quyén han ma ngudi tham 6 tai san ¢
duoc ¢o thé do bau cir, do bo nhiém, do hop dong hoic do mot hinh thirc
khac, c6 huéng luong hodc khong huéng lwong. Dau hiéu cé chic vu, quyén
han cta nguoi tham 6 tai san phai gan véi viéc quan 1y (tai san bi chiém doat).
Vi dy, nguoi tha kho dugc giao quan 1y kho hang da loi dung chuc trach cong
tac chiém doat tai san trong kho (do minh quan 1y); hodc thu trudng co quan
lg1 dung chirc vy (chu tai khoéan) chiém doat tai san cua co quan; hodc nguoi
1ai xe dugc co quan giao nhiém vu van chuyén (kiém 4p tai hang) chiém doat
tai sdn minh c¢o trach nhiém quan ly...

Céc vin ban phap luat hién nay déu khong quy dinh 13, nhung trén thuc
té chi nhitng ngudi loi dung chirc vu, quyén han chiém doat tai san ctia nha

nudc (hodc tai san cua cong ty lién doanh trong d6 c6 phan von, tai san cua

1 Trén Co 56 12 loai hanh vi tham nhiing dugc quy dinh tai Diéu 3 Luat phong, Chong tham nhiing 2005, Nghi
dinh s6 59/2013/ND-CP, ngay 17 thang 06 ndm 2013 cua Chinh phu da huéng dan xac dinh d6i véi mot s6
hanh vi (truong hop) tham nhiing cy thé.
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nha nudc hodc tai san cua cong dan nhung co quan nha nudc dang tam thoi

quan 1y) mdi bi coi 1a tham 6 tai san.

1.3.2. Nhdn hoi 1§

Nhén hoi 16 la hanh vi loi dung chirc vu, quyén han, truc tié'p hodac qua

trung gian da nhdn hodc sé nhdn tién, tai san hodac loi ich vat chat khdc duoi

bat ky hinh thirc nao dé lam hodc khéng lam mét viéc vi loi ich hodc theo yéu

cau cua nguoi dua tién cua.

Hanh vi nhan ho1 10 ¢6 dac diém la:

Chu thé ¢6 su loi dung chirc vu, quyén han dé (giai quyét cong viée
nao do);

Hanh vi nhan hi 16 c6 thé 1a ¢a nhan hodc s& nhan (nhan trudc hodc
sau khi 1am mot viéc cho ngudi dua tién cla);

Viéc nhan héi 16 co thé 1a nhan tryc tiép hodc qua trung gian (ngudi
moi gidi);

Cuia héi 16 phai 1 tién, tai san hodc loi ich c6 tinh vat chat (nhu xay
nha, stra nha khong phai tra cong hodc dugc nhan cac dich vu khong
phai tra tién...);

Giira ngudi nhan va nguoi dua héi 16 phai co sy thoa thuan (dé lam
hay khong lam mot viéc theo yéu cau clia ngudi dua tién ciia). Viéc
ma nguoi dua héi 16 va nguoi nhan hdi 16 thoa thuan lam co thé

ding phap luat hodc trai phap luat.

1.3.3. Lam dung chirc vu quyén han chiém doat tai sin

Lam dung chirc vu quyén han chiém doat tdi san la truong hop nguoi

co churc vy, quyén han da (lam dung) vueot quad churc vy, quyén han cua minh

chiem doat tai san cua nguoi khac.

Vi du: nguoi bac si lam dung chirc trach kham, ké don thudc cho bénh

nhan da ké “khong” don thudc dé chiém doat tién cua co quan bao hiém.
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1.3.4. Loi dung chirc vu, quyén han trong khi thi hanh nhi¢gm vu,
cong vu vi vu loi

Loi dung chirc vy, quyén han trong khi thi hanh nhiém vu, cong vu vi
vu loi la truvong hop nguoi co chirc vy, quyén han da loi dung chirc vy,

quyén han hay trach cua minh lam trdi cong vu dé muu cau loi ich riéng.

Nguoi ¢6 hanh vi vi pham d3 sir dung chtrc vu, quyén han cta minh
nhu mot cong cu dé thuc hién nhitng vi¢c nhét dinh nham thu loi cho ban than

hodc cho ngudi, co quan, to chirc ma ho quan tam.
1.3.5. Lam quyén trong khi thi hanh nhi¢m vu, céng vu vi vu lgi

Lam quyén trong khi thi hanh nhiém vu, cong vu vi vu loi la truong hop
nguoi co chuc vy, quyén han vi muu cau loi ich cho minh hodc cho nguoi

khac da vuot qua chucc vu, quyén han lam trai cong vu.

1.3.6. Loi dung chirc vu, quyén han gdy anh hwong voi ngwoi khac
dé truc lgi

Loi dung chitc vu, quyén han gdy anh hwong véi nguoi khic dé
truc loi la hanh vi loi dung chirc vu, quyén han, triec tiép hodc qua trung
gian da nhan hodc sé nhdn tién, tai san hodc loi ich vdt chat khdc dudi
bat ky hinh thirc nao dé dung danh hwéng ciia minh thic ddy nguoi cé
chirc vu, quyén han lam hodc khong lam mot viéc thudc trach nhiém hodc
lién quan truc tiép dén cong viéc cua ho hodc lam mot viéc khong dwoc

phép lam.
1.3.7. Gid mao trong cong tdac vi vu lgi

Gia mao trong cong tac vi vu loi la truong hop nguoi co chirc vu,
quyén han vi vu loi ma loi dung churc vu, quyén han swa chita, lam sai léch
noi dung giay to, tai lieu hodc lam, cdp giay to gia hodac gia mao chir ky cua

nguoi co chure vu, quyén han.

20



1.3.8. Puwa héi 19, méi gidi héi 19 dwoc thue hién béi ngwoi cé chirc
vu, quyén han dé gidi quyét cong viéc cua co quan, 16 chirc, don vi hodc dia
phwong vi vu lgi

Pua héi 16 1a hanh vi ciia nguoi ¢é chike vy, quyén han trong co quan, to
chuee, don vi hodc dia phwong vi vu loi ma truc tié}) hodc qua trung gian da hoac
sé duwa tién, tai san hodc loi ich vit chdt khdc dwdi bat ky hinh thire ndo cé gid
tri dudi 2 triéu dong cho nguoi cé chike vu quyén han dé nguoi dé lam hodc
khong lam mot viec cho minh (ca nhan, co quan, don vi hodc dia phuwong minh,).

MGi gidi héi 16 1a hanh vi ciia ngueoi (trung gian) theo yéu cau ciia nguoi
dwa héi 16 hodc nguoi nhan héi 16 tao diéu kién cho viéc thod thudn hoi 19 gitta
hai bén hogc giup surc thuc hién sy thod thudn héi 16 gitta hai bén.

Vi dyu: Hanh vi t6 chtic cho nguoi dua va ngudi nhan hoi 16 gip nhau dé
ho thoa thuan vé cong viéc can phai lam hay so tién, tai san (ctia hdi 19) hodc
nhan tién, tai san tir nguoi dua rdi chuyén giao cho ngudi nhan hdi 16...

1.3.9. Loi dung chirc vu, quyén han sir dung trdi phép tii sin ciia
Nha nwoc vi vu lgi

Loi dung chite vy, quyén han sir dung trdi phép tdi san ciia Nha nwée vi
vu loi la hanh vi cua nguoi co chirc vu, quyén han vi vu loi ma khai thac gia
tri sir dung cua tai san cua Nha nudc mot cdch trdi phép (khong dwoc phép
hodc trai quy dinh,).

1.3.10. Nhiing nhiéu vi vu lgi

Nhiing nhiéu vi vu loi la hanh vi ciia nguoi c6 chire vu, quyén han gdy
khé khén, yéu sach, doi héi vé tién bac, cia cdi doi véi nguoi khdc trong quan
hé cong tac ciia minh nham hwéng loi bat chinh.

1.3.11. Khéng thuc hién nhi¢m vu, cong vu vi vu lgi

Khong thuc hién nhiém vu, cong vu vi vu loi la hanh vi cua nguoi co

chite vu, quyén han vi vu loi ma khong thuc hién nhiém vy, cong vu duoc giao.
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1.3.12. Lgi dung chiic vu, quyén han dé bao che cho ngwoi ¢é hanh
vi vi pham phap ludt vi vu lgi; can tro, can thiép trai phdap ludt vao viéc
kiém tra, thanh tra, kiém todn, diéu tra, truy to, xét xir, thi hanh dn vi vu logi

Loi dung chire vu, quyén han dé bao che cho nguoi ¢é hanh vi vi pham
phdp ludt vi vu loi la hanh vi ciia ngwoi c6 chike vu, quyén han trong co quan
nha nwée, t6 chive xa hi vi vu loi da che gidu, bé qua hanh vi vi pham phdp
ludt cua nguoi khac.

Cadn tré, can thiép trdi phdp ludt vao viéc kiém tra, thanh tra, kiém
toan, diéu tra, truy t6, xét xir, thi hanh dn vi vu loi la hanh vi ciia nguoi c6
chirc vu quyén han trong co quan Nha nude, té chire xa héi vi vu loi ma ngan
can, gdy khé khan, lam tri hodn hoat déng diéu tra, truy t6, xét xir, thi hanh

dn cua cdc co quan tw phap.
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Chuong I1

QUY PINH CUA PI:IAP LUAT VIE"I: NAM
VE PHONG, CHONG THAM NHUNG

2.1. Noi dung co ban ciia Luit phong, chéng tham nhiing

Tir khi d6i moi (ndm 1986), cung vé6i viée chuyén doi nén kinh té dat
nudc tir co ché tap trung quan liéu bao cip sang co ché thi truong dinh huéng
xd hoi chii nghia, nén kinh té, xa hoi ciia Viét Nam di c6 su thay d6i manh
mé. Bén canh nhiing thanh tyu to 16n vé kinh té, xa hoi thi nhirng biéu hién
tiéu cuc von 1a mit trai caa nén kinh té thi truong nhu phan hoéa gidu ngheo,
su tha hoa vé dao duc, 16i séng cua mot by phan can bg, cong dan, tinh hinh
to1 pham gia tang & muc do kho kiém so4t, nhat 1a té quan liéu, tham nhiing,
lang phi ngay cang phat trién, gy btrc xtic 16n trong nhan dan. Hoi nghi Ban
chap hanh trung wvong Pang cong san Viét Nam gitra nhiém ky khoa VII xéac
dinh tham nhiing di tré thanh mot trong bon nguy co de doa sy tén vong cia
ché d6 xa hoi chu nghia & nudc ta. Nhu vay, d4u tranh khong khoan nhuong
v6i1 cac hanh vi tham nhiing 1a nhiém vy quan trong cua toan Pang, toan dan &
giai doan hi¢n nay.

Hiéu qua cta cong tac dau tranh phong, chéng vi pham phap luat noi
chung, tham nhiing noi riéng phu thudc vao nhiéu yéu b, trong d6 tinh hoan
thién cua hé thong phap luat giir vai tro dic biét quan trong. Ngay 26 thang 02
nam 1998, Uy ban thuong vu Quédc hoi di ban hanh Phap 1énh chong tham
nhiing (gom 38 diéu) nhiam ting cudng co s phap li cho cudc dau tranh
phong, chdng tham nhiing. Trong hon 6 nim ton tai, Phap 1énh chdng tham
nhiing (nam 1998) di phat huy tac dung quan trong, tré thanh cong cu sac bén
trong cudc ddu tranh phong, tham nhiing & Viét Nam.

Nhim dbi pho véi tinh hinh tham nhiing c¢6 dién bién phtc tap, ngay 29
thang 11 nam 2005, Quéc hoi nude Cong hoa xa hoi chu nghia Viét Nam ban
hanh Luat phong, chéng tham nhiing gdm 8 chuwong voi 92 didu. Pay khong
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chi 14 budc tién quan trong ctia qua trinh hoan thién hé thdng phap luat Viét
Nam vé phong, chdng tham nhiing ma con thé hién quyét tim cua toan Dang,
toan dan ta trong cudc dau tranh chéng tham nhiing - nhitng hanh vi c6 kha
ning gy nguy hai vé nhiéu mit d6i véi su phat trién ctia dat nudc. Cac co
quan c6 tham quyén ciing da ban hanh nhiéu vin ban dé stra d6i, b6 sung hoic
huéng dan viée ap dung cac quy dinh ctia Luat phong, chéng tham nhiing nim
2005 va Luat stra doi, bd sung mot s6 diéu cua Luét phong, chéng tham
nhiing ngay 4 thang 8 nam 2007 (luat s6 01/2007/QH12); Luat stra d6i, bo
sung mot s6 diéu ctia Luat phong, chéng tham nhiing ngay 23 thang 11 nim
2012 (luat s6 27/2012/QH13) nhu: Nghi dinh s6 120/2006/ND-CP ngay 20
thang 10 nam 2006 cua Chinh phi quy dinh chi tiét va huéng din thi hanh
mot s6 didu cua Luat phong, chéng tham nhiing (Nghi dinh nay hét hiéu luc
thi hanh ké tir ngay 31 thang 7 nam 2013); Nghi dinh ctia Chinh phu s
157/2007/ND-CP ngay 27 thang 10 nim 2007 quy dinh ché do trach nhiém
d6i v6i nguoi dimg dau co quan, t6 chirc, don vi cia nha nudc trong thi hanh
nhiém vu, céng vu; Nghi dinh s6 107/200/ND-CP ngay 22 thang 9 nam 2006
quy dinh xir Iy trach nhiém cta ngudi ding dau co quan, to chtrc, don vi khi
dé xay ra tham nhiing trong co quan, t6 chtrc, don vi do minh quan 1y, phu
trach; Nghi dinh s6 157/2007/ND-CP ngay 27 thang 10 nim 2007 quy dinh
ché d6 trach nhiém d6i voi ngudi ding dau co quan, don vi cia Nha nudc
trong thi hanh nhiém vy, cong wvu; Nghi dinh cua Chinh phu )
37/2007/ND/CP ngay 09 thang 3 nim 2007 vé minh bach ti san, thu nhap va
Nghi dinh s6 68/2011/ND-CP ngay 08 thang 8 nam 2011 cta Chinh phu sira
d6i, b sung mot s6 diéu cua Nghi dinh sd 37/2007/ND-CP ngay 9 thang 3
nam 2007 vé minh bach tai san, thu nhap (ca hai Nghi dinh nay hét hiéu luc
thi hanh ké tir ngay 05 thang 9 nam 2013); Quyét dinh ctia Thu tuéng Chinh
phu sé 85/2008/QD-TTg ngay 03 thang 7 nam 2008 vé viéc ban hanh danh
muc nguoi c6 nghia vu ké khai tai san, thu nhap theo quy dinh tai Khoan 11

Piéu 6 Nghi dinh sé 37/2007/NDP-CP ngay 09 thang 3 nim 2007 vé minh
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bach tai san, thu nhap; Quyét dinh ctia Tha tuéng Chinh phu ) 64/2007/QD-
TTg ngay 10 thang 5 nim 2007 ban hanh Quy ché vé viéc ting qua, nhan qua
va ndp lai qua tang cua co quan, td chuc, don vi o su dung ngan sach Nha
nudc va cua can by, cong chic, vién chuc; Nghi dinh s6 47/2007/ND-CP
ngay 27 thang 3 nam 2007quy dinh chi tiét va hudng dan thi hanh mot sé diéu
cia Luét phong, chéng tham nhiing vé vai tro, trach nhiém cta xa hoi trong
phong, chéng tham nhiing; Thong tu Lién tich s6 03/2011/TTLT-BNV-TTCP
ngay 06 thang 5 nam 2011 quy dinh khen thudng ca nhan c6 thanh tich xuat
sdc trong tO cao, phat hién hanh vi tham nhiing; Chi thi s6 14/CT-TTg ngay
18 thang 5 nam 2012 ctia Thu tuéng Chinh phii vé chan chinh va nang cao
hiéu qua cong tac tiép cong dan, giai quyét khiéu nai, to cao; Nghi dinh s6
59/2013/ND-CP ngay 17 thang 6 nam 2013 ciia Chinh phu, quy dinh chi tiét
mot s6 diéu cua Luat phong, chéng tham nhiing; Nghi dinh s6 78/2013/ND-
CP ngay 17 thang 7 nim 2013 vé minh bach tai san, thu nhap; Nghi dinh s6
90/2013/ND-CP ngay 08 thang 8 nam 2013 quy dinh trach nhiém giai trinh

cua co quan nha nudc trong viéc thuc hién nhiém vu, quyén han dugc giao.

Ngoai ra, Chinh phu ciing da kip thoi ban hanh nhiéu van ban c6 tinh
dinh huéng cho viéc trién khai chién luoc qudc gia phong, chéng tham nhiing
trong thuc té nhu: Quyét dinh s 445/QD-TTg ngay 07 thang 4 nim 2010 cia
Thu tuéng Chinh phu vé viée phé duyét Ké hoach thuc hién Cong udc cua
Lién hop qudc vé chong tham nhiing; Chién lugc qubc gia phong, chong tham
nhiing dén nam 2020 (Ban hanh kém theo Nghi quyét s6 21/NQ-CP ngay 12
thang 5 nam 2009 ctia Chinh phu); Nghi quyét sé 82/NQ-CP ngay 06 thang
12 nam 2012 ctia Chinh phti vé Chuong trinh hanh dong thyuc hién Két luan
21-KL/TW ngay 25 thang 05 nam 2012 cta Ban Chap hanh Trung wong Déng
khoa XI vé viéc tiép tuc thuc hién Nghi quyét Hoi nghi 1an thtr ba, Ban Chip
hanh Trung wong Pang khoa X vé "ting cudng su lanh dao ctia Pang ddi voéi
cong tac phong, chdng tham nhiing, lang phi" giai doan 2012 — 2016; Quyét
dinh s6 137/2009/QD-TTg ngay 02 thang 12 nam 2009 ctia Thu tuéng Chinh

25



phu phé duyét D& 4n dua ndi dung phong, chdng tham nhiing vao chuong
trinh gido duc, dao tao, bdi dudng; Chi thi sé 10/CT-TTg ngay 12 thang 06
nam 2013 cua Thu tuéng Chinh phu vé viéc dua ndi dung phong, chong tham
nhiing vao gidng day tai cac co s& gido duc, dao tao tir nam hoc 2013-2014

Nhu vay, dén nay hé théng vin ban phap luat vé phong, chdng tham
nhiing & Viét Nam da kha hoan thi¢n va diéu do da tao tién dé quan trong
cho viéc trién khai c¢6 hiéu qua hoat dong diu tranh chdng tham nhiing &
Viét Nam hién nay.

Trong hé thong vin ban phap luat vé phong, chéng tham nhiing thi
Luat phong, chong tham nhiing ndm 2005 (va cac Luat stra doi, bo sung Luat
phong, chéng tham nhiing nam 2007 va 2012) 1 van ban phap luit quan trong
va co nhitng nd1 dung co ban sau:

2.1.1. Nhitng quy dinh chung

Nhitng quy dinh chung vé cong tic phong ngira va dau tranh chong
tham nhiing dugc quy dinh tai Chuong I cia Luat phong, chong tham nhiing.
Khoan 1, Piéu 1 quy dinh vé pham vi diéu chinh cta Luat. Khoan 2, Piéu 1
dua ra khai niém vé tham nhiing va danh muc nhitng nguoi c6 chic vu, quyén
han c6 thé trd thanh chu thé ctia hanh vi tham nhiing dugc quy dinh tai khoan
3 cta diéu luat nay. Cac tir ngit dic trung duoc st dung trong Luit phong,
chéng tham nhiling nhu tai san tham nhiing, cong khai, minh bach tai san, thu
nhap, nhiing nhiéu, vu loi, co quan, td chirc, don vi duogc giai thich tai Piéu 2
ctia Luat. Piéu 3 thuoc Chuong I quy dinh 12 hanh vi tham nhiing. Diéu 4
thudc Chuong I quy dinh vé 6 nguyén tic can tuan thi khi x{r 1y tham nhiing.
Pay la nhimg nguyén tic pht hop vai chinh sach chinh sach hinh sy ctia nha
nuéc trong ddu tranh phong, chéng toi pham noéi chung dong thoi thé hién su
kién quyét, khong khoan nhuong ctia Pang, Nha nudc ddi v6i cac hanh vi
tham nhiing. Cac diéu 5, 6, 7, 8, 9 thude Chuong I quy dinh vé trach nhiém

ctia co quan, to chtrc, don vi va nguoi cé chiic vy, quyén han; quyén va nghia
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vu clia cong dan trong phong, chdng tham nhiing; trach nhiém phdi hop cua
co quan thanh tra, kiém toan nha nudc, diéu tra, Vién kiém sat, Toa 4n va co
quan, td chire, don vi hiru quan; trach nhiém cua Mét tran T quéc Viét Nam
va cac td chtrc thanh vién; trach nhiém cua co quan bao chi trong du tranh
phong, chéng tham nhiing. Piéu 10 thudc Chuong I quy dinh vé cac hanh vi
bi nghiém ciAm gdém cac hanh vi quy dinh tai Piéu 3 cua Luit ndy va céc
hanh vi khac nhu de doa, tra thu, tru dap ngudi phat hién, bao céo, to giac, tb
cdo, cung cap thong tin vé hanh vi tham nhiing hodc loi dung viéc t6 cdo
tham nhiing dé vu céo, vu khéng co quan, t6 chirc, don vi, ca nhan khac.

2.1.2. Phong ngira tham nhiing

Vén dé phong ngira khong dé vi pham phéap luat va toi pham xdy ra
lubn dugc coi 1a van dé dic biét quan trong, ludn 12 méi quan tAm hang dau
cua moi cép, moi nganh, moi co quan, t6 chtrc. Tu tudng do cling duoc thé
hién rd trong Luat phong, chéng tham nhiing nam 2005. Nhiing quy dinh vé
phong ngira tham nhiing dugc ghi nhan tai Chuong II ctia Luat phong, chéng
tham nhiing trong 6 muyc tir Piéu 11 dén Diéu 58.

Céac diéu luat cia Chuong nay quy dinh vé nhimg yéu ciu cta hoat
dong phong ngira va cac bién phap cu thé phai thuc hién dé hoat dong phong
ngira tham nhiing dat hiéu qua cao. Cac yéu cau do 1a:

- Thir nhat, cong khai, minh bach trong hoat dong ctia co quan, td chie,
don vi (Piéu 11). Theo quy dinh cta khoan 2, Diéu 11 thi: "Co quan, t6 chirc,
don vi phai cong khai hoat dong cua minh, triv ngi dung thuoc bi mdt nha
nudc va nhitng ndi dung khdc theo quy dinh ciia Chinh phi". Céac diéu luat
tiép theo ctia Muc 1, Chuong II (Piéu 12 dén Diéu 33) quy dinh vé cac hinh
thirc cong khai (Diéu 12) va hoat dong hodc linh vuc cu thé ma cac co quan,
t6 chue, don vi phai cong khai, minh bach.

- Thir hai, xay dung cac ché d6, dinh murc, tiéu chuan. Yéu ciu trén

dugc quy dinh tai Muc 2 voi 2 diéu luat: Piéu 34 va Piéu 35. Theo quy dinh
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ciia Diéu 34 thi co quan nha nudc trong pham vi nhiém vy, quyén han cua
minh ¢ trach nhi¢m xay dung, ban hanh cac ché d6, dinh mure, tiéu chuén va
cac to chirc chinh tri, t6 chie chinh tri - x3 hoi, don vi sy nghi¢p va céc co
quan, td chire, don vi khac 6 st dung ngan sach nha nudc c6 nghia vu thuc
hién ding cac ché do, dinh muc, tiéu chuan da duoc ban hanh. Piéu 35 quy
dinh viéc kiém tra va xtr 1y vi pham quy dinh vé ché 6, dinh mure, tiéu chuan.
Theo quy dinh cua diéu luat nay thi cac co quan, t6 chirc, don vi phai thuong
xuyén kiém tra viéc chap hanh va xtr 1y kip thoi hanh vi vi pham quy dinh vé
ché 46, dinh murc, tiéu chuin va nhimg nguoi c6 hanh vi vi pham quy dinh vé
ché d6, dinh mirc, tiéu chuan phai bi xir Iy theo quy dinh ctia phap luat.

- Thir ba, dam bao quy tac ung xu, quy tac dao duc nghé nghiép, viéc
chuyén doi vi tri cong tac cua can bg, cong chuc, vién chirc. Yéu cu nay duogc
quy dinh tai Muc 3 véi 8 diéu luat (Piéu 36 dén Diéu 43). Trong do6, Piéu 36
dua ra khai niém vé quy tic img xir ciia can bo, cong chirc, vién chic; Piéu 37
quy dinh vé nhiing viéc can b, cong chirc, vién chirc khong duge lam. Cac van
dé cu thé khac nhu nghia vu bo céo va xir Iy bao cdo vé dau hiéu tham nhiing;
trach nhiém ctia nguoi khong bao cao hoic khong xir 1y bao cdo vé dau hiéu
tham nhiing; vi¢c tdng qua va nhan qua tang cua can bg, cong churc, vién chiic;
tham quyén ban hanh quy tic img xir cia can b, cong chire, vién chirc; quy tic
dao dirc nghé nghiép; chuyén do6i vi tri cong tac ctia can bd, cong chire, vién
chirc dugce quy dinh tai cac diéu luét tiép theo cua Muc 3.

- Thit tw, minh bach tai san, thu nhap. Py 13 yéu cau c6 ¥ nghia quan
trong ddi v6i phong ngira tham nhiing bai no 1 co s& gitip co quan chirc ning
phat hién nhanh chéng dé tir d6 xir Iy kip thoi hanh vi tham nhiing. Yéu cau
nay dugc quy dinh tai Muc 4 véi 13 diéu luat (Diéu 44 dén Piéu 53)%. Pic
biét, Pidu 52 quy dinh cu thé hinh thirc xir Iy nghiém khac d6i voi nguoi ké

khai tai san khong trung thuc. Theo do, nguoi ké khai tai san khong trung

1C63 diég luat 1a Diéu 46a, 46b va 47a méi duoc bd sung theo Luat sua ddi, bd sung mot s6 diéu cua Luat
phong, chong tham nhiing, ngay 23 thang 11 nam 2012
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thuc bi xtr 1y ky luat theo quy dinh ctia phap luét va trong truong hop ho la
nguoi tng cir dai biéu Qudc hoi, dai biéu Hoi ddng nhan dan thi bi xo04 tén
khoi danh sach nhitng ngudi tmg cir; ngudi duge du kién bd nhiém, phé
chuén thi khong duoc bo nhiém, phé chuan vao chic vu d3 du kién.

- Thir nam, thuc hién ché do trach nhiém cua nguoi diang dau co quan,
t6 chirc, don vi khi dé xay ra tham nhiing. Ngudoi dimg dau co quan, to chc,
don vi la ngudi gitt trong trach t6 chirc, diéu hanh moi mat hoat dong cua co
quan, to chtrc, don vi va do d6 khi co quan, to chirc, don vi do minh phy trich
xay ra tham nhiing thi ho phai chiu trach nhiém vé viéc nay. Phéap luét quy
dinh trach nhi€ém cta nguoi ding dau co quan, t6 churc, don vi 1a hoan toan
hop 1y nham nang cao trach nhiém cua cac chi thé d6 trong viéc ngan ngira
tham nhiing tai co quan, t6 chirc, don vi ctia minh. Muc 5 ¢6 3 diéu luat?,
trong d6 Piéu 54 quy dinh vé trach nhiém cta nguoi ding dau co quan, to
chure, don vi khi dé xay ra hanh vi tham nhiing trong co quan, to chuc, don vi
do minh quan 1y, phu trach. Trach nhiém cua ngudi dung dau, cip pho cia
nguoi ding dau co quan, td chuc, don vi chi duge loai trir trong truong hop
ho khong thé biét duoc hodc di 4p dung cac bién phap can thiét dé phong
ngira, ngan chan hanh vi tham nhiing. Piéu 55 Luat phong, chdng tham nhiing
con quy dinh vé cac hinh thirc xir 1y trach nhiém nguoi ding dau co quan, to
chtrc, don vi khi dé xay ra hanh vi tham nhiing trong co quan, to chirc, don vi
do minh quéan ly, phu trach.

- Thit sdu, cai cach hanh chinh, d6i moi cong nghé quan 1y va phuong
thire thanh toan. Sy so hd, yéu kém trong quan 1y xa hoi, kinh té 1a nhiing
diéu kién thuan loi cho nhitng hanh vi vi pham phap luat néi chung, hanh vi
tham nhiing néi riéng. Do d6, viéc thuc hién tét yéu cau trén sé& 1a yéu td gop
phan 1am giam hanh vi tham nhiing béi no triét tiéu hodc han ché cac co hoi

thuc hién hanh vi tham nhiing ctia cac can bd thoai hoa, bién chat. Muc 6,

1 pjédu 53a mai duge bd sung theo Luat sua ddi, bd sung mot s6 diéu cua Luat phong, chéng tham nhiing,
ngay 23 thang 11 nam 2012
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Chuong II mac du chi c6 3 diéu luat: Piéu 56 - Cai cach hanh chinh nhim
phong ngira tham nhiing; Diéu 57 - Tang cudng ap dung khoa hoc, cong nghé
trong quan ly; Diéu 58 - P6i mdi phuong thic thanh toan, nhung diy la
nhitg linh vuc ma hién nay chung ta con nhiéu yéu kém, bat cip can hoan
thién va khi diéu d6 tro thanh hién thuc né s& cé y nghia quan trong déi véi
viéc phong, chdng tham nhiing ¢ Viét Nam hién nay.

2.1.3. Phat hi¢n tham nhiing

Viéc phat hién kip thoi cac hanh vi tham nhiing ¢6 tdc dung 16n trong
viéc han ché nhimg hau qua ma hanh vi nay c6 thé gay ra cho xa hoi. Chuong
11T ciia Luat phong, chéng tham nhiing gom 9 diéu luat (Picu 59 dén Picu 67)
v6i 3 muc quy dinh vé 3 can cr ma dya vao do cac co quan chic ning cé
duogc thong tin dé phat hién tham nhiing gém: thong qua cong tac kiém tra cua
Co quan, t6 chue, don vi (cac Piéu 59, 60); két qua cua hoat dong thanh tra,
kiém toan, diéu tra, kiém sat, xét x, giam sat (cac Diéu 62, 63); va td céo cua
cong dan (Piéu 64).

2.1.4. Xur Iy hanh vi tham nhiing va cac hanh vi vi pham phap ludt khac

Xt ly hanh vi tham nhiing va cac hanh vi vi pham phap luat khac lién
quan 13 viéc cac co quan c6 tham quyén 4p dung ché tai phu hop véi nguoi da
thuc hién hanh vi tham nhiing quy dinh tai Diéu 3 ctia Luat nay hoic ngudi c6
hanh vi vi pham khéc lién quan dén tham nhiing nhu khong bao cdo, t6 giac
khi biét dugc hanh vi tham nhiing; khong xu 1y bao céo, t giac, té cao vé
hanh vi tham nhiing; c6 hanh vi de doa, tra thu, tru ddp ngudi phat hién, bao
céo, to giac, td cdo, cung cip thong tin vé hanh vi tham nhiing hay nguoi
dung dau co quan, t6 chtic, don vi dé xay ra hanh vi tham nhiing trong co
quan, to chirc, don vi do minh quan 1y, phu trach; nguoi thuc hién hanh vi
khac vi pham quy dinh cta Luat nay va quy dinh khac cua phap luat c6 lién
quan. Viéc xu ly nghiém minh, kip thoi nhitng hanh vi trén voi tac dung
phong ngira chung va phong riéng sé gop phan lam giam hanh vi tham nhiing.
Theo quy dinh ctia Diéu 69 Luét phong, chdng tham nhiing: "Nguwoi ¢é hanh
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Vi tham nhiing thi tuy theo tinh chdt, mirc @ vi pham ma bi xir 1y ky ludt, truy
civu trach nhiém hinh sw; trong truong hop bi két dn vé hanh vi tham nhiing
va ban an, quyét dinh da co hiéu lyc phap ludt thi phai bi buoc thoi viéc, doi
véi dai biéu Quéc héi, dai biéu Hoi déng nhan dan thi duwong nhién mat
quyén dai biéu Quoc héi, dai biéu Hoi dong nhdn dan". Ngoai ra, tai san tham
nhiing ctia cac ddi tuong trén s& bi tich thu theo nhitng nguyén tic dugc quy
dinh tai Diéu 70 Luat nay. Pdi vdi tai san tham nhiing c6 yéu t6 nudc ngoai
thi trén co sé diéu udc qudc té ma Cong hoa xi hoi chu nghia Viét Nam 1a
thanh vién va phu hop véi cac nguyén tic co ban cta phap luat Viét Nam,
Chinh phti Viét Nam hop tac v6i Chinh pha nudc ngoai trong viéc thu hoi tai
san cua Viét Nam hodc ctia nudc ngoai bi tham nhiing va tra lai tai san do cho
chu s& hitu hop phap (Piéu 71).

2.1.5. Té chirc, trach nhiém va hoat dong phdi hop ciia cdc co quan
chikc ning trong phong, chong tham nhiing

Pau tranh phong, chong tham nhiing chi c6 thé thanh cong khi né dugc

tién hanh vai su chi dao sat sao, quyét liét ctia mot bd mdy chi huy sang sudt
v6i nhitng quyén han pht hop va sy phéi chit ché cua cac co quan lién quan.
Hién nay, chi huy tdi cao cudc dau tranh trén duge Bo Chinh Tri giao cho Ban
chi dao Trung wong vé phong chong tham nhiing do Tong bi thu lam truong
Ban (thanh 1ap theo quyét dinh sd 162-QB/TW ngay 1 thang 2 nam 2013 cia
Bo Chinh Tri). O dia phuong, chi dao hoat dong phong, chong tham nhiing,
theo quy dinh cua Nghi quyét s6 294A/2007/UBTVQH12 ngay 27 thang 9
nam 2007 cua Uy ban Thuong vu Qudc hodi vé t6 chirc, nhiém vy, quyén han
va quy ché hoat dong cua Ban Chi dao tinh, thanh phé tryc thudc Trung wong
vé phong, chdng tham nhiing, dugc giao cho Ban chi dao cap tinh vé phong,
chéng tham nhiing do Chu tich Uy ban nhan dan tinh, thanh phé tryc thudc
trung uong ding dau.

Céc co quan co vai trd quan trong trong hoat dong phong, chéng tham
nhiing & trung wong nhu Thanh tra Chinh phu, Bo Cong an, Vién kiém sat
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nhan dan ti cao c6 don vi chuyén trach vé chdng tham nhiing (Piéu 75).
Trach nhiém cu thé cia Thanh tra Chinh phu, Kiém toan Nha nudc, BO
Cong an, Bo Quéc phong, Vién kiém sat nhan dan tbi cao, Toa an nhan dan
tdi cao duoc quy dinh cu thé tai cac Diéu 76, 77, 78, 79 Luit phong, chéng
tham nhiing.

Giam sat hoat dong phong, chéng tham nhiing dugc giao cho Qudc hdi,
Uy ban thuong vu Quéc ho1, Hoi déng dan toc va cac Uy ban cua Quéc hoi,
Uy ban tu phap ctia Qubc hoi, Hoi ddng nhan dan cac cap, Poan dai biéu
Quéc hoi, dai biéu Qudc hoi, dai biéu Hoi dong nhan dan véi nhitng nhiém
vu, quyén han cu thé tai Diéu 74 (da duoc stra doi theo Luét stra doi, bo sung
mot sd diéu cua Ludt phong, chong tham nhiing). Nham ngin chin hanh vi
lam quyén, 16ng quyén, nhiing nhiu vi pham phap luat trong hoat dong chong
tham nhiing cua can bd, cong chiic, vién chiic cua co quan thanh tra, Kiém
toan Nha nudc, Co quan diéu tra, Vién kiém sat va Toa an, cac Diéu 83, 84
Luat phong, chéng tham nhiing quy dinh vé viéc kiém tra hoat dong chong
tham nhiing, giai quyét td cao dbi voi can bo, cong chire, vién chuc cua co
quan thanh tra, Kiém toan Nha nudc, Co quan diéu tra, Vién kiém sat, Toa an.
Khi can b, cong chirc, vién chirc cac co quan trén c6 hanh vi vi pham phap
luat trong hoat dong chéng tham nhiing thi tuy theo tinh chat, mtc d6 vi pham
ma bi xir Iy ky luat, truy ctru trach nhiém hinh su; néu gay thiét hai thi phai
bdi thudng, bdi hoan theo quy dinh cta phép lut.

2.1.6. Vai tro, trdach nhigm ciia co quan, té chirc va cd nhdn trong
phong, chong tham nhiing

Pau tranh phong, chéng tham nhiing 13 cong viéc lau dai, khé khin va
phtrc tap doi héi su quyét tam vao cudc cua toan bd hé théng chinh tr1 va ca
x4 hoi. Sy dong thuan cla cac co quan, t6 chirc va mdi ngudi dan 13 co so
quan trong tao nén thanh cong ctia cudc dau tranh nay. Vi vay, 4 diéu luat cia
Chuong VI duogc danh riéng dé quy dinh vé vai trd va trach nhiém cua xi hoi
trong phong, chdng tham nhiing. Cu thé, Piéu 85 quy dinh vé vai trd va trach
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nhiém ctia Mat tran T quéc Viét Nam va cac td chic thanh vién; Diéu 86
quy dinh vai tro va trach nhiém cua bao chi; Piéu 87 quy dinh vé vai tro va
trach nhiém cta doanh nghiép, hiép hdi nganh nghé; Diéu 88 quy dinh vé
trach nhiém cong dan, Ban thanh tra nhin dan trong d4u tranh phong, chdng
tham nhiing phu hop v6i chiic nang, nhi€ém vy, quyén han va thé manh dic
trung ciia minh.

2.1.7. Hop tic quéc té trong phong, chéng tham nhiing

Trong xu thé toan cau hoa va hoi nhap quéc té, cudc dau tranh phong,
chéng t6i pham néi chung, chéng tham nhiing noi riéng ¢ Viét Nam kho ¢o
thé dat két qua mong mudbn néu khong o6 sy hop tac qudc té chit ché. Do do,
Piéu 89 Chuong VII Luit phong, chéng tham nhiing nim 2005 quy dinh
nguyén tic chung vé hop tac qudc té trong phong, chéng tham nhiing theo
tinh than cua hop tac qudc té trong to tung hinh su dugc quy dinh tai Dicu
340 BO luat T6 tung hinh sy ndm 2003. Theo do6, nha nudc Vit Nam cam két
thuc hién diéu udc qudc té vé phong, chéng tham nhiing ma Cong hoa xa hoi
cht nghia Viét Nam 1a thanh vién; hop tac voi cac nude, to chirc qudc té, to
chie, ca nhan nudc ngoai trong hoat dong phong, chéng tham nhiing trén
nguyén tac ton trong doc 1ap, chi quyén, toan ven lanh tho va cac bén cling cd
loi. Tiép @6, Piéu 90 thudc Chuong nay quy dinh vé trach nhiém thuc hién
hop tac quéc té. Theo ndi dung cua diéu luat, Thanh tra Chinh phu c6 trach
nhiém phdi hop véi Bo Ngoai giao, B6 Cong an va cic co quan hitu quan
thuc hién hoat dong hop tac quéc té vé nghién ctru, dao tao, xay dung chinh
sach, trao d6i thong tin, hd tro tai chinh, trg giup k¥ thuat, trao d6i kinh nghiém
trong phong, chéng tham nhiing. Vién kiém sat nhan dan tdi cao, B6 Tu phap,
B Cong an la nhiing co quan dugc Nha nudc giao nhi¢ém vu truc tiép thuc
hién nhiém vu hop tac qudc té vé tuong trg tu phap trong phong, chong tham
nhiing.

Hoat dong hop tac qudc té trong phong, chong tham nhiing & Viét Nam
cang ¢ co hoi mo rong va hiéu qua khi ngay 30 thang 6 nam 2009, Chu tich
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nude Cong hoa x3 hoi chu nghia Viét Nam d3 ky quyét dinh sé 950/2009/QD-
CTN vé viéc phé chuan Cong udc cua Lién hiép qudc vé chéng tham nhiing.
Cong ude trén c¢6 hiéu luc ddi véi Viet Nam ké tir ngay 18 thang 9 nam 2009.
Muc dich ciia Cong udc nay la:

- Thuc day va ting cudng cac bién phap phong, chong tham nhiing c6
hi¢u luc va hiéu qua hon;

- Thiic day, tao diéu kién va hd trg hop tac qudc té va tro gitp ki thuat
trong phong, chong tham nhiing, bao gém ca viéc thu hoi tai san;

- Thuc day tinh liém chinh, ché d6 trach nhiém va viéc quan ly dung
dan viéc cong va tai san cong.

Ngay 07 thang 4 nim 2010, Thil tuéng Chinh pha di ky Quyét dinh
s6 445/QD-TTg phé duyét Ké hoach thyc hién Cong udc cia Lién hop
quéc vé phong, chdng tham nhiing. Theo d6, 1 trinh thuc hién Cong udc s&
duoc chia thanh 3 giai doan. Giai doagn 1 (tir thang 7 nim 2010 dén nim
2011) dat muc tiéu la t6 churc trién khai, phan cong thuc hién co ban toan
dién ndi dung Cong udc trén dién rong... Giai dogn 2 (tr nam 2011
dén nam 2016) danh gid két qua budc dau vé ting giai phap thuc hién
Cong udc va bd sung hoan thién quy dinh phéap luit vé phong, chéng tham
nhiing. Giai doan 3 (tir 2016 dén nam 2020) danh gia toan dién viéc thuc
hién Cong udc, bd sung co ché, kién toan to chic ning cao chat luong
cong tac phong chdng tham nhiing c6 hiéu qua. Trong d6, riéng viéc tuyén
truyén, phd bién, hudng din thyc hién Coéng udc phai duoc tién hanh
thuong xuyén, lién tyc, gan vai viée tuyén truyén ndi dung va két qua trién
khai thuc hién Chién luoc qudc gia vé phong, chéng tham nhiing.

2.2. Quy dinh ciia phap luét hinh sy Viét Nam vé toi pham tham nhiing

2.2.1. Khai quat chung

Trong hoat dong phong, chéng tham nhiing, cac van ban phap luat hinh

su co vai tro dac biét quan trong. Nha nudc Viét Nam tur thoi phong kién da
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rat quan tam dén viéc ddu tranh chéng nhirng hanh vi 191 dung, lam dung chirc
vu quyén han muu 191 ¢4 nhan gay thiét hai cho nha nudc va cong dan. Trong
s6 cac van ban phap luat ctia nha nude phong kién ¢ Viét Nam con luu lai dén
ngay nay thi Quéc Triéu Hinh Luat (Luat hinh triéu Lé)! va Hoang Viét Luat
Lé& (Luat hinh triéu Nguyén)? 14 hai bo luat d6 so trong d6 mdi bo luat déu co
nhiéu diéu luat quy dinh hanh vi pham toi cua quan lai st dung quyén luc
muu loi ca nhan.

Trong Quéc Triéu Hinh Luat, nha lam luat khong dat tén tdi1 danh,
khong quy dinh “t6i tham nhiing” hay “tdi pham vé tham nhiing” nhung
nhitng hanh vi tham nhiing (theo cach goi hién nay) da dugc quy dinh trong
nhiéu diéu luat. Vi du, khi quy dinh viéc xir phat, quan chu ty “an tién” dé lam
viéc trai phap luat thi “phai ghép vao toi an tién ma xoa t6i hay gan tdi cho
nguoi ta trai sy thuc” (Diéu 137); hodc “quan ty lam trai phap luat ma an héi
16 tir mot quan dén 9 quan thi xir t6i biém hay bai chirc, tir 10 dén 19 quan thi
XU t0i d0 hay luu, tir 20 quan trd 18n thi xir chém...” (Piéu 138); cac hanh vi
lo1 dung, lam dung chirc vu, quyén han 1am trai phap luat nhu “sach nhiéu
tién ctia”, “nhiing nhidu”, “yéu sach 1y cua dan” con dugc quy dinh tai cac
Piéu 184, 304, 326 Qudc Triéu Hinh Luat...3 Viéc quy dinh xir 1y nhiing
hanh vi néu trén cho thiy nha nuéc phong kién & Viét Nam co sy quan tdm
rat 16n dén viéc dau tranh chéng hanh vi cia quan lai lgi dung chic vu,
quyén han 1am trai phap luit xAm pham loi ich ctia nha nudc, loi ich cta
cong dan - toi pham vé tham nhiing (theo cach goi cia BLHS Viét Nam hién
nay).

Tuong tu Quéc Triéu Hinh Luét, trong Hoang Viét Luat L¢, thudt ngir
“tham nhiing” cling chua dugc st dung, nhung trong bd ludt nay cling co

nhiéu diéu luat quy dinh vé hanh vi cua quan lai lgi dung churc vy, quyén han

1 Quéc Triéu Hinh Luat (Luat hinh triéu Lé), trong dan gian con goi 1a Luat Hong Ptic (vi dwoc cho riang Bo
luat duoc ban hanh dudi thoi vua L€ Thanh Tong, nién hi€u Héng buc (1470-1497), 1a b luat dd s0 va quan
trong nhét cua triéu dai nha Lé nu6ce ta (1428-1788) bao gdm 6 quyén, 13 chwong véi 722 diéu lut.

2 Hoang Viét Lu4t Lé do Vua Gia Long ban hanh nim 1812 bao gdm 398 diéu luat

3.Xem thém: Vién st hoc, Quéc Triéu Hinh Ludt (Lut hinh tridu L&), Nxb Phap 1y 1991
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lam trai phap luat xam pham lgi ich ctia nha nudc hoac cua cong dan (toi
pham vé tham nhiing) nhu tdi: nhan héi 16 (nhan dut 16t); loi dung chuc,
quyén dé chiém doat ctia cong; quan lai loi dung viéc cong dé tu ¥ gom tai vat
cho minh, quan lai, quan quéan rat bét tién luong linh va d6 vua ban thuong. ..
(Diéu 1, biéu 2, Diéu 9 Quyén 17...)L

Ngay sau khi nuéc Viét Nam dan cha cong hoa ra doi, Pang va Nha
nudc ta rit quan tAm dau tranh chéng tham nhiing - hanh vi loi dung chic,
quyén, chiém doat tai san, gay thiét hai cho nha nudc hoac cong dan. Bac HO
tung no1: “Tham o, an ccfp cua cong lam cua tu, duc khoét cua nhan dan, an
bét cia bé ddi, tiéu it ma khai nhiéu, loi dung cua chung, cua Chinh phu lam
quy riéng cho dia phwong minh, don vi minh ciing la tham é6...” 2. ‘Hon mot
nam sau khi Nha nuéc Viét Nam dan chu cdng hoa duoc thanh 13p, ngay 27
thang 11 nim 1946, Chu tich H6 Chi Minh d3 ki ban hanh Sic 1énh sb 223
quy dinh trung tri cac tdi dua, nhan hoi 19, phu lam va bién thu cong quy.
Pay 1a vin ban phap luat hinh sy dau tién quy dinh tring trj mot sé toi
pham vé tham nhiing (theo cach goi hién nay). Cac t6i dugc quy dinh trong
Sic 1énh nay bao gom: toi dua hdi 16 cho cong chirc, t6i cong chirc nhin
héi 10, toi cong chirc phu lam va td1 cong chirc bién thu cong quy. Cac toi
tham 6 tai san, nhan hdi 16 va cac toi khac (c6 tinh chét tham nhiing) tiép
tuc dugc quy dinh trong cdc van ban phap luat hinh sy cé hi€u luc phép 1y
cao nhu: Phap 1€nh truong tri cadc t01 xdm pham s& hitu xa hdi chu nghia
ngay 21 thang 10 ndm 1970; Phap 1énh trimg tri toi héi 16 ngay 20 thang 5
nam 1981, BO luat hinh sy nam 1985...

Trong BLHS nam 1985 va cdc van ban phap luat hinh sy trudc do, chua
c6 van ban nao sir dung thuat ngir “tham nhiing”. Thuat ngi “tham nhiing” lan
dau tién duoc st dung van ban phap luat hinh sy 1a trong Luat stra ddi, bd sung

mot sd diéu cua BLHS ngay 10 thang 5 nam 1997. Theo d6, 11 t6i danh duoc

1 Xem: Nguyén Q. Th'fmg - Nguyén Van Tai (dich), Hoang Viét Luat Lg, tap V (ban dich) Nxb. Vin ho4 -
Thong tin, Ha Noi, 1994, tr.856 va cic trang tiép theo.

2. Xem: Van Vién, Bic Ho néi vé chong tham 6, ling phi quan liéu, website: Bao dién tir Pang cong san Viét Nam:
http:/Avww.cpv.org.vr/cpv/iModules/News/NewsDetail.aspx?co_id=30503&cn_id=240702.
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xac dinh 13 “t0i pham tham nhiing™*. Trong BLHS nidm 1999, cic tdi pham veé
tham nhiing dugc quy dinh thanh muc riéng - Muc A, Chuong XXI cia BLHS
vo1 7 t01 danh.

Trong qua trinh huéng dan ap dung cac quy dinh ctia phap luat vé dau
tranh chdng tham, cic co quan c6 tham quyén nhu Toa 4n nhan dan tdi cao,
Vién kiém sat nhan dan t6i cao... cling c6 nhiéu van ban hudng dan viée xtr Iy
cac hanh vi tham nhiing, c4c t6i pham vé tham nhiing.

Theo quy dinh tai Muc A Chuong XXI, BLHS nam 1999, cac t0i
pham vé tham nhiing bao gdm (7 tdi danh): 1) Toi tham 6 tai san (Piéu 278);
2) T61 nhan héi 10 (Diéu 279); 3) To1 lam dung chirc vu, quyén han chiém
doat tai san (Piéu 280); 4) Toi loi dung chtrc vu, quyén han trong khi thi
hanh cong vu (Diéu 281); 5) Toi lam quyén trong khi thi hanh cong vu (Diéu
282); 6) Toi loi dung chirc vu, quyén han gay anh huong d6i vdi ngudi khac
dé truc loi (Piéu 283); 7) Toi gia mao trong cong tac (Piéu 284).

So v&i quy dinh vé hanh vi tham nhiing trong Luat phong, chong tham
nhiing (12 hanh vi), cac toi pham vé tham nhiing trong BLHS duoc quy dinh
it hon (7 t6i danh cho 7 loai hanh vi). Piéu nay 1am cho céc quy dinh vé toi
pham tham nhiing trong BLHS “hinh nhu con thiéu” hoidc “chuwa twong thich”
v6i cac quy dinh cua Luat phong, chdng tham nhiing ma can duoc stra ddi bd
sung cho phu hop lam can ctr cho viéc xtr 1y nhitng hanh vi tham nhiing co
tinh nguy hiém cao, viéc xtr Iy ky luat doi v&i cac hanh vi nay to ra khong
hiéu qua ma doi hoi ngudi cd hanh vi tham nhiing phai bi truy clru trach
nhiém hinh su. Vi du: hanh vi nhiing nhiu vi vu 1gi ma nguoi ¢6 hanh vi nay

da thu lgi bat chinh tai san c6 gia tri tir 2 triéu dong trg 1én... Tuy nhién, viéc

1 Theo Diéu 1 Ludt stra d6i, bd sung mot sé diéu ciia BLHS ngay 10 thang 5 nam 1997, c¢6 11 t6i danh dugc
xac dinh 1a t01 pham tham nhiing, trong d6 c6 9 t6i danh dugc stra ddi tir quy dinh cia BLHS nam 1985 bao
gdm: Toi tham 6 tai san xd hoi chu nghia - Didu 133; Toi loi dung chire vy, quyén han lira dao chiém doat tai
san xa hoi chil nghia - Didu 134a; Toi loi dung chirc vu, quyén han str dung trai phep tai san xa hoi chu nghia
- Biéu 137a; T6i lam dung chtc vy, quyén han chiém doat tai san cta cong dan - Diéu 156; Toi 1ap quy trai
phép - Diéu 175; T6i loi dung chuc vy, quyen han trong khi thi hanh cong vu - Didu 221; Toi gid mao trong
cong tac - Didu 224; To6i nhan héi 16 - Didu 226; Toi dua héi 16, t6i 1am moi gidi héi 16 - Piéu 227; va 2 t6i
méi vé tham nhiing dugc bd sung la: Toi lam quyén trong khi thi hanh cong vu - Diéu 221a va Tai loi dung
chire vu, quyén han gdy anh hudng voi ngudi khac dé truc loi - Didu 228a
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stra d0i, bo sung BLHS dé cho “phu hop” hay “twong thich” voi quy dinh cta
Luat phong, chong tham nhiing 13 khong can thiét. Ngoai trir hanh vi “dua héi
16, mo61 gio1 hdi 10 duoc thuc hién boi nguoi co chic vy, quyén han dé gidi
quyét cong vigc cua co quan, td chirc, don vi hodc dia phuong vi vu loi”, céac
hanh vi tham nhiing khéc ¢6 tinh nguy hiém cao dén murc can thiét phai truy
ctru trach nhiém hinh s thi ngudi thyc hién cac hanh vi nay déu c6 thé bi truy
ctru trach nhiém hinh sy vé mot trong cac tdi pham vé tham nhiing da dugc
quy dinh trong BLHS. Vi dy: hanh vi nhiing nhiu vi vu loi ma ngudi c6 hanh
vi ndy da thu loi bat chinh tai san ¢ gia tri tir 2 tridu dong tro 1én thi nguoi
thuc hi€én hanh vi nay cé thé bi truy curu trach nhiém hinh su vé tOi nhan héi
16 v6i tinh tiét dinh khung hinh phat ting ning “sach nhidu” theo khoan 2
Diéu 279 BLHS. Tuong tu nhu vay, hanh vi loi dung chitc vu, quyén han st
dung trai phép tai san cua Nha nudc vi vu lgi ¢o thé bi truy curu trach nhiém
hinh sy vé 6i lgi dung chtic vy, quyén han trong khi thi hanh cong vu (Diéu
281 BLHS)...

2.2.2. Cdc tdi pham vé tham nhiing trong BLHS ném 1999

Toi pham vé tham nhiing la hanh vi loi dung chirc vu, quyén han
chiém doat tai san; nhdn tien, tai san, loi ich vdt chdt mét cdch bat hop
phdp; lam trdi phdp ludt gay thiét hai cho loi ich ciia nha nwée, quyén, loi
ich hop phdp ciia té chire, cong ddn, xam pham hoat dong diing dén cia cdc
co quan, t6 chie.

* D4u hiéu phap 1i

a. Chii thé cua toi pham

Céc t06i pham vé tham nhiing déu dugc thyc hién boi nhig ngudi co
chuc vu, quyén han. Chtrc vu quyén han ma chu thé co dugc co6 thé do duge
bau ctr, do duoc bo nhiém, do hop déng. .. Churc vu, quyén han cta chu thé
luén gin v6i quyén luc nha nudc trong cac linh vyc va cac co quan khéc
nhau: co quan 1ap phéap, co quan hanh phap, co quan tu phép, trong céc to
chitc chinh tri, to chtrc chinh trj - x3 hdi, cac to chuc kinh t& nha nuéc hodc

luc lwong vii trang tir trung wong dén dia phuong.
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Nguoi pham to1 da st dung chuc vu, quyén han ctia minh nhu mot
phuong tién dé thuc hién hanh vi trai phap luat néu khong c6 chirc vu, quyén
han ho s€ khong thé thuc hién duoc hanh vi nay. Vi vay, dau hiéu loi dung
chtrc vu, quyén han 1am trai phap luat 1a ddu hiéu khong thé thiéu cta hanh vi
tham nhiing cling nhu céc t6i pham vé tham nhiing.

b. Khéch thé cia toi pham

Cac to1 pham vé tham nhiing xam pham lo¢1 ich ctia nha nudc, quyén,
loi ich hop phép cua to chirc, cong dan, xAm pham hoat dong ding dan cua
cac co quan, t6 chtc.

Tinh nguy hiém cta cé4c t6i pham vé tham nhiing thé hién & chd: ngudi
pham td1 da loi dung chirc vy, quyén han duogc giao gay thiét hai cho lgi ich
ctia nha nuéc, t6 chuc, cong dan; lam trai phap luat, xdm pham sy hoat dong
ding dén cua co quan, td chirc, bon phan, trach nhi€ém cua nguoi c6 chic vy,
quyén han.

C. Mat khach quan cua toi pham

Hanh vi khach quan cta cac tdi pham vé tham nhiing 14 hanh vi loi
dung chitc vu quyén han lam trai cong vu.

Ngudi pham toi coi va st dung chirc vu, quyén han (nha nudc trao cho)
nhu 13 cong cu dé thuc hién hanh vi pham t6i. Viéc sir dung chirc vu, quyén
han 1am cho ngudi pham t6i dé dang thuc hién t6i pham, gay hau qua nguy
hai 16n, che giéu to1 pham va pham to1 nhiéu 1an.

d. Mat chu quan cua toi pham

Khi thyc hién td1 pham, ngudi pham to1 nhan thirc r6 hanh vi cua
minh 1a nguy hiém cho xa hoi nhung van thuc hién.

Khi thyc hi¢n to1 pham, nguoi pham tdi c6 dong co vu lgi hodc dong
co c4 nhan véi myc dich hudng lgi bat hop phap. Tuy nhién, dau hi¢u dong
co, muc dich pham tdi khong phai 1a dau hiéu bt budc cua tat ca cac tdi trong
nhom nay.

* Hinh phat

Do tinh nguy hiém cao cta cac t0i pham vé tham nhiing nén hinh phat
dugc BLHS quy dinh cho cac ti nay rat nghiém khic. Trong sd 7 toi pham vé
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tham nhiing duoc quy dinh trong BLHS, c6 2 t6i danh c6 hinh phat cao nhat
dén t hinh; mot toi c6 hinh phat cao nhét 1a tu chung than, cac ti con lai déu
c6 murc phat t c6 thoi han rat nghiém khic.

2.2.3. Cdc t$i cu thé vé tham nhiing trong BLHS nim 1999

2.2.3.1. Téi tham 6 tai san (Diéu 278 BLHS)

a. Déu hiéu phap Ii

Toi tham 6 tai san la hanh vi loi dung chirc vu quyén han chiém doat
tai san ma minh co trach nhiém quan ly.

Theo quy dinh cua BLHS, hanh vi tham 6 tai san cdu thanh toi tham 6
tai san khi thoa mén cac dau hiéu sau:

- Tai san bi chiém doat co gia tri tu 2.000.000 déng tro 1én;
- Tai san bi chiém doat c6 gia tri dudi 2.000.000 ddng nhung
thudc mot trong cac truong hop sau:
+ Gay hau quéa nghiém trong, hoac
+ D3 bi xtr Iy ky luat vé hanh vi nay, hoic
+ D3 bi két an vé mot trong cac tdi quy dinh tir Diéu 278 dén diéu
284 BLHS va chua duoc xoa an tich.

Chu thé cua toi pham la nguo1 c6 chuc vy, quyén han trong viéc quan
ly tai san. Chirc vu, quyén han ma ngudi pham ti ¢ duoc c6 thé do bau ci,
bd nhiém, hop dong..., c6 huong luong hoic khong huong luong. Ngudi
pham t61 1a ngudi ddm nhiém chirc vu (nhu thu truéng co quan, trudng phong
tai chinh - ké toan, thu kho...), hoic dugc giao thuc hién nhitng nhiém vu
nhat dinh (nhu lai xe chd hang, ap tai hang...) nén ho c6 trach nhiém trong
viéc quan ly tai san.

Ngudi pham toi1 1g1 dung chirc vu, quyén han trong vi¢c quan ly tai san
dé chiém doat tai san. Chirc vu, quyén han trong viéc quan i tai san 1am cho
nguodi pham tdi co diéu kién tiép can va dé dang chiém doat tai san. Vi du, tha

kho loi dung chitc vu, quyén han quan 1y tai san (cta kho); ngudi lai xe,
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ngudi ap tai hang loi dung quyén han quan 1y tai san dugc giao van chuyén dé
chiém doat tai san. ..

Hanh vi chiém doat tai san c6 thé duoc che day br:?mg cac thu doan gian
dbi khac nhau nhu stra chira s6 sach, lap ching tir gia. ..

Céc van ban phap luat hién nay déu khong quy dinh rd nhung trén thuc
té chi nhitng nguoi lgi dung chirc vu, quyén han chiém doat tai san cta nha
nudc (hodc tai san cua cong dan nhung co quan nha nudc dang tam thoi quan
1Y) maéi bi coi 1a tham 6 tai san.

Ldi ctia ngudi pham toi 14 16i ¢ ¥ tryc tiép.

Nguo1 pham to1 nhan thire ro trach nhiém quan 1y tai san cling nhu tinh
nguy hiém ctia hanh vi ctia minh nhung van thuc hién hanh vi chiém doat tai
san bang cac thu doan khac nhau.

b. Hinh phat

T6i tham 6 tai san duoc quy dinh tai Diéu 278 BLHS voi 4 khung hinh phat

Khung co ban ¢6 mirc phat ti tir 2 ndm dén 7 nam.

Khung ting nang thir nhit c6 muc phat tu tir 7 ndm dén 15 nam. Khung
hinh phat nay dugc 4p dung cho truong hop pham toé1 c6 mot trong cac tinh
tiét ting ning sau:

- Pham tdi ¢6 to chirc;

- Dung thi doan xao quyét, nguy hiém;

- Pham ti nhiéu lan;

- Chiém doat tai san c6 gia tri tir 50 triéu dong dén dudi 200 triéu
dong;

- Gay hau qua nghiém trong khac.

Khung tang ning thir hai ¢6 mic phat tu tir 15 ndam dén 20 nam. Khung
hinh phat nay dugc ap dung cho truong hop pham td6i c6 mdt trong cac tinh
tiét ting ning sau:

- Chiém doat tai san c6 gi tri ttr 200 triéu dong dén dudi 500 triéu dong;
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- Gay hau qua rat nghiém trong khac.

Khung tang nang thr ba c6 muc phat tu 20 nam, tu chung than hodc tir
hinh. Khung hinh phat nay duoc ap dung cho truong hop pham téi c6 mot
trong céac tinh tiét ting ning sau:

- Chiém doat tai san co gia tri tr 500 tri¢u déng tré 1én;

- Gay hau qua dac bi¢t nghiém trong khac.

Hinh phat bd sung bt budc dbi voi toi nay la cAm dam nhiém churc vu
nhét dinh tir 1 nim dén 5 nam; ngudi pham tdi con cod thé bi phat tién tr 10
triéu déng dén 50 triéu déng, tich thu mot phﬁn hodac toan bo tai san.

2.2.3.2. T6i nhan hoi 16 (Piéu 279 BLHS)

a. Déu hiéu phadp Ii

T6i nhén hoi 16 1a hanh vi loi dung chuirc vy, quyén han, truc tié}) hodc
qua trung gian dd nhan hodc sé nhan tien, tai san hodc loi ich vdt chat khéc
dudi bat ky hinh thirc nao dé lam hodc khéng lam mét viéc vi loi ich hodc
theo yéu cau ciia ngueoi duwa tién clia.

Theo quy dinh ciia BLHS, hanh vi nhan hdi 16 cAu thanh t6i nhan hi 16
khi thoa man cac dau hiéu sau:

- Tién, tai san hoic loi ich vat chét c6 gia trj tir 2.000.000 dong trd
Ién;

- Tién, tai san hodc loi ich vat chét c6 gia tri dudi 2.000.000 dong

nhung thudéc mot trong cac truong hop sau:

+ Gay hau qua nghiém trong, hodc

+ P bi xur 1y ky luat vé hanh vi nay, hodc

+ P bi két 4n vé mot trong cac tdi quy dinh tir Piéu 278 dén diéu
284 BLHS va chua duoc xoa an tich.

Chu thé cua toi pham la nguodi c6 chic vy, quyén han lam hodc giai
quyét cong viéc c6 lién quan dén loi ich cua ngudi dua tién cua. Vi du, ngudi
co chuc vu, quyén han trong vi¢c diéu tra, truy td, xét x{r vu 4n hodc nguodi co
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quyén phé duyét du an, cap gidy phép kinh doanh, dé bat, bd nhiém cén bd,
xur ly vi pham...

Ngudi pham td1 ¢6 hanh vi lgi dung chic vy, quyén han nhan tién, tai
san hodc lgi ich vat chat dé lam hodc khong lam mdt viéc theo yéu clu cua
nguoi dua tién, cua. Viéc nhan hdi 10 c6 thé nhan truc tiép hodc qua trung
gian (nguoi moéi gidi). Viéc nhan hdi 10 ¢6 thé 1a di nhan hodc sé nhan (nhan
trude hodc sau khi ngudi nay 1am hoic khong 1am mot viée theo yéu cau cua
nguoi dua tién cta). Didu ndy con doi hoi gitra nguoi nhan va ngudi dua hoi
16 phai ¢6 su thoa thuan “nhan” tién, tai san hodc loi ich vat chat dé “lam” hay
“khong 1am” mot viée vi loi ich hodc theo yéu cau ciia ngudi dua héi 10.

Viéc ma nguoi c6 chuc vy quyén han va nguoi dua hdi 16 thoa thuan
1am hay khong 1am c6 thé 1a viéc dung phap luat hodc trai phap lut.

Cua héi 16 theo quy dinh cua diéu luat nay phai la tién, tai san hodc loi
ich vat chat. Loi ich vat chat theo quy dinh cua diéu luat nay phai xac dinh
dugc bang tién (c6 gia tri tir 2.000.000 ddng tré 1én) nhu duoc hudng cac dich
vu stra nha, stra xe, di du lich... khong phai tra tién. Cua héi 10 ¢o thé duogc
“nguy trang” dudi nhiéu hinh thirc khac nhau nhu “qua ting”, “qua biéu”,
“bdi dudng”...

Ldi ctia nguoi pham toi 14 16i ¢6 ¥ truc tiép.

b. Hinh phat

T6i nhan hdi 16 duoc quy dinh tai Diéu 279 BLHS véi 4 khung hinh phat

Khung co ban c6 mirc phat ti tir 2 ndm dén 7 nam.

Khung tang ning thir nhat c6 mirc phat ti tir 7 ndm dén 15 nam. Khung
hinh phat nay dugc ap dung cho truong hop pham téi c6 mot trong cac tinh
tiét ting ning sau:

- Pham tdi ¢6 t6 chuc;

- Lam dung chirc vy, quyén han;

- Pham t01 nhiéu lan;
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- Biét rd ctia hdi 16 13 tai san ctia Nha nudc;

- Poi hdi 19, sach nhiéu hodc dung thu doan xdo quyét;

- Cta hi 16 c6 gia tri tir 10 dong dén duéi 50 triéu dong;

- Gay hau qua nghiém trong khac.

Khung ting nang thir hai c6 murc phat ti tir 15 nim dén 20 nim. Khung
hinh phat nay dugc ap dung cho truong hop pham td6i c6 mdt trong cac tinh
tiét ting ning sau:

- Ctia héi 16 6 gia tri tir 50 triéu déng dén dudi 300 triéu dong;

- Gay hau qua rat nghiém trong khac.

Khung tdng nang thir ba c6 murc phat tu 20 nam, tu chung than hodc tur
hinh. Khung hinh phat nay duoc ap dung cho truong hop pham téi c6 mot
trong céc tinh tiét ting nang sau:

- Cia hdi 16 ¢6 gia tri tir 300 triéu dong trd 1én;

- Gay hau qua dac biét nghiém trong khac..

Hinh phat bod sung bat budc dbi voi toi nay la cAm dam nhiém chtrc vu
nhét dinh tir 1 ndm dén 5 nam; ngudi pham toi CON ¢o thé bi phat tién tir 1 1an
dén 5 lan gia tri cua héi 16, tich thu mot phﬁn hodc toan bo tai san.

2.2.3.3. T6i lam dung chitc vu, quyén han chiém doat tai san (Piéu 280
BLHS)

a. Déu hiéu phap Ii

T6i lam dung chitc vu quyén han chiém doat tai san la hanh vi cia
nguoi co chirc vu, quyén han da lam dung (vuot qud) chirc vy, quyén han cua
minh chiém doat tai san ciia nguoi khdc.

Theo quy dinh cia BLHS, hanh vi lam dung chtrc vy, quyén han chiém
doat tai san ciu thanh toi lam dung chtrc vu, quyén han chiém doat tai san khi
thoa man cac diu hiéu sau:

- Tai sén bj chiém doat c6 gia tri tr 2.000.000 déng tré 1én;
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- Tai san bi chiém doat co6 gia tri dudi 2.000.000 d(‘A)ng nhung thuéc mot

trong cac truong hop sau:

+ Gay hau qua nghiém trong, hodc

+ Pa bi xu ly ky luat vé hanh vi nay, hoac

+ Pa bi két 4n vé mot trong cac td1 quy dinh tur Diéu 278 dén diéu 284

BLHS va chua duogc xo04 an tich.

Chu thé cua toi pham la ngudi ¢6 chuc vy, quyén han.

Nguoi pham td1 ¢6 hanh vi lam dung chirc vu quyén han (vuot qua
chirc vu, quyén han cua minh) chiém doat tai san cua nguoi khac br?lng cac thu
doan khac nhau. Trong thuc té, hanh vi lam dung chuc vu, quyén han chiém
doat tai san cua nguoi khac thuong duoc thé hién dudi cac dang sau:

- Str dung chitrc vu, quyén han uy hiép tinh than ngudi khac dé chiém
doat tai san. Xét vé& hinh thirc, hanh vi nay “twong ty” hanh vi chiém doat tai
san trong toi cudng doat tai san. Tuy nhién hanh vi chiém doat tai san cta toi
nay khac hanh vi chiém doat tai san cua toi cudng doat tai san ¢ chd nguoi
pham tdi ¢O sir dung chirc vy, quyén han. Ngudi pham t6i da st dung chuc
vu, quyén han nhu mot phuong tién dé uy hiép budc nguoi co tai san phai
mién cudng trao tai tai san. Do s¢ chitc vu quyén han ctia nguoi pham toi
hodc so bi thiét hai cac loi ich khac ma nguoi nay co thé gy ra nén ngudi co
tai san “danh chép nhan” dé nguoi co chire vuy, quyén han chiém doat tai cua
minh. Vi dy, c&c chién si cong an khi bat nhitng nguoi danh bac, thu trén
chiéu bac s6 tién 50 triéu ddng nhung chi 1ap bién ban ghi sé tién 5 triéu dong
con 45 triéu déng chia nhau bo tui.

- St dung chuc vy, quyén han ltra doi nguoi khac dé chiém doat tai san.
Xét vé hinh thirc, hanh vi ndy “twong ty” tdi lira ddo chiém doat tai san. Trong
truong hop ndy, ngudi pham t6i di sir dung chire vu, quyén han nhu mot
phuong tién dé Ira dbi ngudi khac. Do tin vao chiic vu, quyén han cta nguoi

pham tdi ma nguoi cé tai san da trao tai san. Vi dy, nguoi can bo toa an khi
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duogc giao nhiém vu lam thu ky phién toa da néi vdi duong su cta vu an la co
quyén phan quyét ¢ loi cho ho va doi dua tién, tai san.

- St dung chirc vy, quyén han nhu mot phuong tién dé chiém doat tai
san cuia nguoi khac hodc co quan khac khi thuc hién nhitng nhiém vu nhat
dinh. Vi dy, nguoi bac si 191 dung viéc kham, ké don thude cho bénh nhan da
ké don khéng dé chiém doat tién thudc chira bénh cua co quan bao hiém.

Li ctia ngudi pham toi 1a 16i ¢6 ¥ tryc tiép.

Ngudi pham td1 nhan thuc rd hanh vi vuot qua chiac vu quyén han
chiém doat tai san ctia minh 14 nguy hiém cho x hdi nhung van thuc hién
hanh vi d6 bang cac thi doan khac nhau.

b.Hinh phat

Tbi lam dung chtrc vy, quyén han chiém doat tai san duoc quy dinh tai
Piéu 280 BLHS véi 4 khung hinh phat.

Khung co ban ¢6 mirc phat ti tir 1 ndm dén 6 nam.

Khung ting ning thir nhit c6 muc phat ti tir 6 nim dén 13 nim. Khung
hinh phat nay dugc 4p dung cho truong hop pham to1 c6 mot trong cac tinh
tiét ting ning sau:

- Pham tdi ¢6 to chirc;

- Dung thu doan x4o quyét, nguy hiém;

- Pham t6i nhiéu lan;

- Tai pham nguy hiém;

- Chiém doat tai san c6 gia tri tir 50 triéu dong dén dudi 200 triéu dong;

- Gay hau qua nghiém trong khac.

Khung tang ning thir hai c6 murc phat tu tir 13 nim dén 20 nim. Khung
hinh phat nay dugc ap dung cho truong hop pham tdé1 c6 mot trong cac tinh
tiét ting nang sau:

- Chiém doat tai san c6 gia tri tir 200 triéu dong dén duéi 500 triéu dong;

- Gay hau qua rat nghiém trong khac.
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Khung tang nang thir ba ¢6 murc phat tu 20 nam hodc tu chung than.
Khung hinh phat nay dugc ap dung cho trudng hop pham tdi c6 mét trong cac
tinh tiét ting ning sau:

- Chiém doat tai san c6 gia tri tr 500 triéu déng tro 1én;

- Gay hau qua dac biét nghiém trong khac.

Hinh phat bd sung bt budc dbi voi toi nay la cAm dam nhiém chirc vu
nhét dinh tir 1 nim dén 5 nam; ngudi pham toi con cod thé bi phat tién tur 10
triéu dong dén 50 tridu dong.

2.2.3.4. Toi loi dung chirc vy, quyén han trong khi thi hanh cong vu
(Piéu 281 BLHS)

a. Déu hiéu phadp Ii

Toi loi dung chirc vu, quyén han trong khi thi hanh cong vu la hanh vi
cla nguoi co chirc vu, quyén han vi vu loi hoac dong co ca nhan khac ma loi
dung churc vu, quyén han lam trai cong vu gdy thiét hai cho loi ich cua Nha
nude, ciia xa hoi, quyén, loi ich hop phdp ciia céng dan.

Chu thé cua toi pham la ngudi cé chuce vu, quyén han.

Nguoi pham tdi ¢6 hanh vi loi dung chitc vu quyén han 1am trai cong
vu gay thiét hai cho loi ich cua Nha nudc, cua xa hoi, quyén, loi ich hop phap
cua cong dan.

Hanh vi lam trai cong vu dugce thé hién dudi nhiéu hinh thic khac nhau
nhu khong thuc hién, thyc hién khong dung yéu cau cong vu nhu cb tinh cép
phat vén sai dbi tuong, khong thu thué véi ngudi than thich (phai nop thué)
hoac lg1 dung chuc vy, quyén han cép dat, cép cac loai giéy phép khong dung
d6i tuong ...

Hanh vi loi dung chtrc vu quyén han 1am trai cong vu phai gay hau qua
thiét hai cu thé cho loi ich caa Nha nuée, cia x3 hoi, quyén, lo1 ich hop phap
cua cong dan. Hau qua cua t01 nay bao gém cac thiét hai khac nhau nhu thiét

hai cho tinh mang, sttc khoé con nguoi, tai sdn ctia nha nudce, té6 chirc hoac
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cong dan hodc cac mit khac nhu uy tin clia co quan, t6 chirc, gdy bat binh 16n
trong x4 hoi...!

Ldi cia ngudi pham toi la 16i cd y. Pong co vu lgi hoac dong co ca
nhan khac 1a ddu hiéu bit budc cta tdi nay.

b. Hinh phat

Piéu 281 BLHS c¢6 3 khung hinh phat

Khung co ban c6 muc phat 1a céi tao khong giam giit dén 3 nam hoic
phat ti tir 1 ndm dén 5 nam.

Khung ting niang thir nhat ¢ murc phat ti tir 5 nim dén 10 ndm. Khung
hinh phat nay dugc ap dung cho truong hop pham t6i c6 mot trong céc tinh
tiét ting ning sau:

- Pham tdi ¢6 to chirc;

- Pham t6i nhiéu lan;

- Gay hau qua nghiém trong.

- Khung ting ning thtr hai ¢6 muc phat to tr 10 nim dén 15 nam.
Khung hinh phat nay dugc ap dung cho truong hop pham tdi gay hau
qua rat nghiém trong hodc dic biét nghiém trong.

Hinh phat bod sung bat budc dbi voi toi nay la cAm dam nhiém chtrc vu

nhét dinh tr 1 nim dén 5 nam; nguoi pham td1 con cod thé bi phat tién tur 3
triéu déng dén 30 triéu dong.

2.2.3.5. T6i lam quyén trong khi thi hanh céng vu (Piéu 282 BLHS)

a. Ddu hiéu phap Ii

Téi lam quyén trong khi thi hanh céng vu la hanh vi ciia nguoi cé chitc
iy, quyén han vi vu loi hodc dong co cd nhdn khdac ma vuot qua quyén han
cua minh lam trai cong vu gay thiét hai cho loi ich cua Nha nudc, cua xa hoi,
quyén, loi ich hop phdp cia cong dan.

Chu thé cua toi pham la ngudi ¢6 chuc vy, quyén han.

1 Xem thém: - Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP ngay 25 thang 12 nim
2001;
- Nghi quyét s6 02/2003/NQ-HP TP ngay 17 thang 4 nim 2003 caa HDTP TANDTC
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Nguoi pham ti ¢6 hanh vi vuot qua quyén han ctia minh 1am trai cong
vu gay thiét hai cho lgi ich ctia Nha nudc, cua xa hoi, quyén, loi ich hop phap
ctia cong dan. Hanh vi lam quyén trong khi thi hanh cong vu c6 thé dugc thuc
hién bﬁng viéc ngudi pham to1 da vuot qua quyén han ctia minh, lam viéc
khong duoc phép lam nhu loi dung danh nghia diéu tra vién di bat giam hodc
tha ngudi trai phap luat. Hanh vi lam quyén con c6 thé 1a hanh vi cta ngudi
tuy c¢6 chirc vu, quyén han thyc thi céng vu nhung d vuot qua quyén han cia
minh 1am viéc (thudc chic nang) khi chua du diéu kién nhat dinh nhu loi
dung danh nghia chap hanh vién thi hanh ban an chua c6 hiéu luc phap luat. ..

Hanh vi lam quyén trong khi thi hanh cong vu phai gay hau qua thiét
hai cu thé cho loi ich ctia nha nudc, cia xi hoi, quyén, loi ich hop phap cua
cong dan. Hau qua cta tdi nay bao gom céc thiét hai khac nhau nhu thiét hai
cho tinh mang, sttc khoé con nguoi, tai san cua nha nude, t6 chirc hodc cong
dan hodc cac miat khac nhu uy tin ciia co quan, to chirc, gdy bat binh 1n trong
xa hoi...

Lbi cua nguoi pham toi la 16i ¢ y. Pong co vu lgi hoac dong co ca
nhan khac 1a diu hiéu bat budc cua tdi nay. Pong co vu loi dugc thé hién
bang viéc thdng qua hanh vi vuot qua quyén han, 1am trai phap luat, nguoi
pham to1 nham muu cau loi ich vat chit, tinh than cho ban than ho; con dong
co ca nhan khac co thé chi 1a su héng hach, coi thuong phap luat hodc tra thu
ca nhan...

b. Hinh phat

Diéu 282 BLHS c¢6 3 khung hinh phat

Khung co ban ¢6 mirc phat ti tir 1 ndm dén 7 nam.

Khung ting ning thir nhit c6 muc phat ti tir 5 nim dén 12 nim. Khung
hinh phat nay dugc ap dung cho truong hop pham tdé1 c6 mot trong cac tinh
tiét ting nang sau:

- Pham t01 co t6 chuc;
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- Pham t6i nhiéu lan;

- Gay hau qua nghiém trong.

Khung ting nang thir hai c6 murc phat tu tir 10 nim dén 20 nim. Khung
hinh phat nay duoc ap dung cho trudng hop pham toi gay hau qua rat nghiém
trong hoac dac bi¢t nghiém trong.

Hinh phat bd sung bt budc dbi voi toi nay la cAm dam nhiém chuc vu
nhét dinh tr 1 nim dén 5 nim; nguoi pham tdi con cod thé bi phat tién tir 3
triéu dong dén 30 triéu dong.

2.2.3.6. Téi lgi dung chirc vu, quyén han gy anh hudng véi nguoi khdc
dé truc loi (Piéu 283 BLHS)

a. Déu hiéu phadp Ii

T6i loi dung chire vu, quyén han gdy anh hwdng véi nguoi khdc dé truc
loi la hanh vi loi dung chike vu, quyén han, triee tiép hodc qua trung gian da
nhdn hodc sé nhan tien, tai san hodc loi ich vdt chat khdc dudi bat ky hinh
thirc ndo dé dimg dnh huéng ciia minh thiic day nguoi cé chirc vu, quyén han
lam hodc khong lam mot viéc thuoc trach nhiém hoac lién quan tryc tié'p dén
cong viéc cua ho hodc lam mot viéc khong dwoc phép lam.

Theo quy dinh cia BLHS, hanh vi lgi dung chitc vu, quyén han gy anh
huong véi nguoi khac dé truc loi cdu thanh toi loi dung chtic vy, quyén han
gy anh huong voi nguoi khac dé truc loi khi thoa méan céc dau hiéu sau:

- Tién, tai san hodc loi ich vat chit co gia tri tu 2.000.000 déng tré 1én;

- Tién, tai san hodc loi ich vat chat co gia tri duéi 2.000.000 dong

nhung thudéc mot trong cac truong hop sau:

+ Gay hau qua nghiém trong, hodc

+ P bi xir 1y ky luat vé hanh vi nay.

Chu thé cua toi pham 1a ngudi ¢6 chuc vy, quyén han. Tuy nhién chu
thé ctia toi nay khong phai 12 nguoi co chic vy, quyén han giai quyét cong

viéc ¢b lién quan dén loi ich cua nguoi dua tién cua ma chi ¢c6 anh huong doéi
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v6i ngudi khac - nguoi cd quyén han giai quyét cong viée lién quan dén loi
ich ctia ngudi dua tién cta cho ho. Vi du, Bi thu huyén uy, chu tich huyén
hodc chanh 4n toa an huyén 13 ngudi c6 chire vu va nhimg nguoi nay cé thé
c6 anh huong nhat dinh dbi voi thadm phan toa an huyén - ngudi duge giao
giai quyét vu an...

Ngudi pham td1 ¢6 hanh vi lgi dung chic vy, quyén han nhan tién, tai
san hoc 1oi ich vat chat dé dung anh huéng ctia minh thuc ddy ngudi c6 chirc
vu, quyén han lam hodc khong lam mot viéc thude trach nhiém hodac lién quan
truc tiép dén cong viéc cua ho hoac lam mot viéc khong dugc phép lam (theo
yéu cau cua nguoi dua tién, cua). Viéc nhan tién, tai san, loi ich vat chét c6
thé nhan truc tiép hodc qua trung gian. Viéc nhan tién, tai san, loi ich vat chat
c6 thé 12 dd nhan hodc sé& nhan. Piéu nay con doi hoi gitta ngudi loi dung
chic vu, quyén han gay anh huong véi nguoi khac dé truc loi va nguoi dua
tién cta phai c6 sy thod thuan “nhan” tién, tai san hodc lgi ich vat chat dé
dung anh hudng cta minh thic diy ngudi ¢ chitc vu, quyén han lam hoac
khong lam mdt viéc vi lgi ich hoac theo yéu cau cia nguoi dua tién cua.

Ldi ctia nguoi pham toi 14 16i ¢6 ¥ truc tiép.

b.Hinh phat

Piéu 283 BLHS véi 4 khung hinh phat

Khung co ban ¢6 mirc phat ti tir 1 ndm dén 6 nam.

Khung ting niang thir nhat ¢ murc phat ti tir 6 nim dén 13 nim. Khung
hinh phat nay dugc ap dung cho truong hop pham tdi c6 mdt trong cac tinh
tiét ting ning sau:

- Pham tdi ¢6 t6 chuc;

- Pham t6i nhiéu lan;

- Tién, tai san hodc loi ich vat chat khac c6 gia tri tor 10 triéu déng dén
dudi 50 triéu dong;

- Gay hau quéa nghiém trong khéc.
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Khung ting ning thir hai c6 murc phat tu tir 13 ndm dén 20 nam. Khung
hinh phat nay dugc ap dung cho truong hop pham toi c6 mot trong céc tinh
tiét ting ning sau:

- Tién, tai san hodc lgi ich vat chit khac co gia tr1 tur 50 tri¢u déng dén

dudi 300 triéu dong:

- Gay hau qua rat nghiém trong khac.

Khung tang nang thir ba ¢6 murc phat tu 20 nam hoac tu chung than.
Khung hinh phat nay duogc ap dung cho truong hgp pham téi c6 mot trong cac
tinh tiét ting ning sau:

- Tién, tai san hodc loi ich vat chat khac c6 gid trj tir 300 triéu dong trd

1én;

- Gay hau qua dac biét nghiém trong khac.

Hinh phat bd sung bat budc ddi voi toi nay 1a cdm dam nhiém chirc vu
nhét dinh tir 1 ndm dén 5 nam; ngudi pham tdi con cod thé bi phat tién tir 1 1an
dén 5 1an s6 tién hodc gia tri tai san da truc loi.

2.2.3.7. Téi gic mao trong céng tic (Piéu 284 BLHS)

a. Déu hiéu phap Ii

Téi gid mao trong céng tac & hanh vi ciia ngudi ¢é chire vu, quyén han
vi vu loi ma loi dung chirc vu, quyén han swa chita, lam sai léch noi dung gici'y
t0, tai lidu hodc lam, cdp gidy to gia hodc gid mao chit ky ciia nguoi cé chirc
vu, quyén han.

Chu thé cua toi pham la ngudi ¢6 chuc vy, quyén han.

Nguoi pham tdi c6 hanh vi lgi dung chirc vy, quyén han gid mao
trong cong tac. Hanh vi gia mao trong cong tac c6 thé dugc thé hién dudi
cac dang sau:

- Stra chira 1am sai 1éch noi dung gidy to, tai lidu. Pay 1a trudng hop
ngudi pham toi trong cong tac co diéu kién tiép xuc véi cac gidy to,
tai liéu nén di sira chira, lam sai 1éch ndi dung gidy to, tai lidu nhu
stra chita chimg chi, vin bang, ho chiéu...
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- Lam, cép gidy to gia nhu 1am hodc cdp gidy chimg minh nhan dan,
dang ky xe, gidy phép lai xe, gidy ching nhan quyén sé hitu nha, gidy
chtng nhan quyén st dung dat gia. ..

- Gia mao chit ky cta ngudi ¢6 chire vu. Pay 13 trudng hop nhitng gidy
td can cap 1a ding ddi twong nhung ngudi c6 thAm quyén chua ky...,
ngudi can bo di gia mao chit ky ctia ngudi c6 thim quyén.

Ldi ctia ngudi pham tdi 1a 16i ¢b  truc tiép. Cac hanh vi noi trén dugc
thuc hién vai dong co vu lgi hodc dong co ca nhan khac. BPong co pham toi la
dau hiéu bat budc cua toi nay.

b.Hinh phat

Piéu 284 BLHS v6i 4 khung hinh phat

Khung co ban ¢6 mirc phat ti tir 1 ndm dén 5 nam.

Khung ting niang thir nhat c6 muc phat ti tir 3 nim dén 10 nim. Khung
hinh phat nay dugc ap dung cho truong hop pham tdi c6 mdt trong cac tinh
tiét ting ning sau:

- Pham tdi ¢6 t6 chuc;

- Ngudi pham toi 1a nguoi c6 trach nhiém 1ap hodc cip cac gidy to, tai

ligu;

- Pham t0i nhiéu lan;

- Gay hau qua nghiém trong.

Khung ting ning thir hai c6 muc phat ti tir 7 ndam dén 15 nim. Khung
hinh phat nay duoc ap dung cho truong hop pham tdi gdy hau qua rat nghiém
trong

Khung ting niang thir ba c6 mic phat ti tir 12 nim dén 20 nim. Khung
hinh phat nay duogc 4p dung cho truong hop pham td1 gay hau qua dac biét
nghi€ém trong.

Hinh phat bd sung bt budc dbi voi toi nay la cAm dam nhiém chuc vu
hoac lam cong viéc nhét dinh tr 1 ndm dén 5 nam; nguoi pham toi con co thé

bi phat tién tir 3 triéu dong dén 30 triéu dong.
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Chuong II1
NGUYEN NHAN, TAC HAI CUA THAM NHUNG VA
CAC BIEN PHAP PHONG, CHONG THAM NHUNG

3.1. Nguyén nhan cua tham nhiing

3.1.1. Nhitng han ché trong chinh sdch, phdp lugt

Bén canh nhitng thanh tyu da dat dugc cua qua trinh ddi mai dat nuée,
Viét Nam d3 va dang phai d6i mat véi nhiéu khé khan thir thach, trong dé c6
su han ché trong viéc thuc thi cac chinh sach cling nhu han ché cua hé théng
phap luat. Pay chinh 1a mot trong nhitng diéu kién thuan loi lam phat sinh
tham nhiing.

- Han ché trong viéc thuc hién cac chinh sach ctia Pang va Nha nudc

Thoi gian qua, Pang va nha nude da c6 nhiéu chinh sach phat trién kinh
té, nang cao phiic 1oi x4 hoi. Nhitng chinh sach nay di thé hién ban chat tét dep
ctia xa hdi ta. Tuy nhién, viéc thuc thi cac chinh sach nay van con nhiéu han ché.
Thuc té trién khai cac chinh sach nhu dén bu, tro gid, vay wu dii, chinh sach 1ai
sut, chinh sach hd trg cho nguoi ngheo, chinh sach tai dinh cu, ... con nhiéu bat
cap, chua ro rang, cong khai, minh bach khién cho nhitng nguoi thudc dbi tuong
chinh sach kho tiép xtc véi cac nguon hd trg cliia nha nudc, cia xa hoi, néu
khong c6 su “mdi gidi” ciia ngudi khac. Pay chinh 1a cac rao can ma mubn vuot
qua, cac ddi trong can phai c6 nhimg “thoa thuan”, “chi phi” nhat dinh. Hon
nita, nhiéu can bd, cong chure, vién chirc da 1oi1 dung nhitng ké ho trong thyce thi
cac chinh sach dé phuc vu cho céc loi ich ctia ban than va gia dinh. Mot s6
truong hop can bd con lam gia hd so, khai khéng ) lugng thudc dién chinh
sach dé tham 6 tai san cia Nha nudc.

Nudc ta dang trong tién trinh hoi nhap voi nén kinh té thé gisi, dang
thue hién nhitng cam két cua t6 chirc thuong mai thé gidi (WTO) vé tu do hoa
va m¢ cua thi truong nhung mot s6 linh vuc kinh doanh van thuc hién chinh
sach doc quyén. Chinh sach bao cép, bao ho, doc quyén, co ché “xin-cho”

khong chi [am giam kha nang canh tranh ctia nén kinh té, ma con tao ra moi
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truong thuan loi cho tham nhiing gia ting. Pay ciing 1a yéu td tao thanh
nguyén nhan cua tham nhiing. Pé duge huodng su “bao cép”, “bao hd”, nhat 1a
truong hop khéng thudc dién dugce bao cip, bao hd, doanh nghiép thuong
phai ton nhitng “khoan phi” nhat dinh. Bén canh dé, chinh sach tién luong
khong du dam bao doi séng da lam cho mot sb can bo, cong chtrc ¢6 hanh vi
sach nhiéu, gy khé khin khi thue thi nhiém vu dé doi hdi 16.

- Han ché vé phap luat

Thoi gian qua, co quan 1ap phap nudc ta di cd ging hoan thién hé thong
phap luat tao khung phép 1i cho su phat trién kinh té - xa hoi. Tuy nhién, hé
théng phap luat nude ta van chua day du, dong bo, chua dap ung dugce nhu
cau phat trién cua nén kinh té-x4 hoi, tao k& ho cho tham nhiing gia ting.
Nghi quyét s6 04-NQ/TW ngay 21 thang 8 niam 2006 ctia Ban Chidp hanh
Trung wong Pang d3 danh gia “Co ché, chinh sdch, phdp ludt chira hodn
thién, thiéu déng bo, con nhiéu so ho, nhung chadm dwoc sua doi, bo sung’.
Chién luoc Qudc gia phong, chéng tham nhiing dén nam 2020 ban hanh kém
theo Nghi quyét s6 21/NQ-CP ngay 12 thang 5 nam 2009 ctia Chinh phu ciing
chi rd “Nguyén nhdn chii yéu” cta tinh hinh tham nhiing 1a “hé thong chinh
sdch, phdp ludt chwa dong bé“. Nhimng han ché vé phap luat thé hién & cac
diém sau:

+ Sw thiéu hoan thién ciia hé thong phdp ludt

Trong hé thong phap luit nude ta, van con rat nhiéu linh vie doi séng
xa hoi chua dugc phap luat diéu chinh, tao so hd cho cac hanh vi vi pham
phap luat trong d6 c6 hanh vi tham nhiing gia ting. Nhitng “khoang trong”
trong hé théng phap luat trudc hét phai ké dén 1a van dé tham nhiing trong
linh vuc tu nhan. Khoan 1 Diéu 12 ctia Céng ude cua Lién hop qudc vé chong
tham nhiing (United Nations Convention against Corruption) da quy dinh
“Trén co s6 phit hop véi cdc nguyén tic co ban ciia phdp ludt nwée minh, moi
quoc gia thanh vién sé thuc hién cdc bién phdp dé phong ngira tham nhiing

lien quan den khu vuc tw, tang cuwong cdc tiéu chuan ké toan va kiém toan
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trong khu vwc tw va, khi thich hop, ban hanh nhitng ché tai dan sw, hanh
chinh hodc hinh sw hiéu quad twong xitng va ¢ tinh ran de doi véi nhitng hanh
vi khéng tudn thii cdc bién phdp nay”t. Bén canh d6, Diéu 21 va diéu 22 cua
Cong udc ciing quy dinh rd cac truong hop dua hdi 16 va tham 6 trong khu
vuc tu nhan. Trén co sé nay, phap luat ctia nhiéu qubc gia thanh vién da diéu
chinh vén dé tham nhiing trong khu vuc tu nhan. Vi duy, Diéu 299 Bo luat hinh
su ctia Cong hoa lién bang Pic di quy dinh toi “Nhan va dua héi 16 trong
giao dich kinh doanh” dé diéu chinh cac hanh vi dua va nhan hdi 10 trong khu
vuc tu?. Tuy nhién hién nay, van dé nay vin chua dugc hé théng phéap luat
nude ta diéu chinh nén da tao ra nhiéu co hoi tham nhiing trong khu vuc kinh
té tu nhan.

Mit khac, chung ta van chua xay dung dugc Luat bao vé va trg gitp
nan nhan cua toi1 pham. Trén thé gio1, cac bo luat vé bao vé va tro gitp cho
nan nhan cua toi pham rat duoc cha trong. Nam 1982, My da ban hanh Luat
bdo v€ nan nhan va nhan chung (The Victim and Witness Protection Act of
1982). Tiép do, hang loat quéc gia khac cling ban hanh b0 luat bao vé va trg
gitip cho nan nhan cia téi pham. C6 thé noi, cac bo luat nay da tao co sd phap
li vitng chic khong chi bao vé tét quyén loi ciia nan nhan va nhan chimg ma
con khuyén khich ho tham gia t6 gidc t6i pham, hop tac chit ch& voi cac co
quan tu phap hinh sy trong d4u tranh chéng va phong ngira toi pham, nhat 1a
cac to1 pham vé tham nhiing.

Ngoai nhiing linh vuc ké trén, phap luat diéu chinh mét s6 linh vire khac
nhu linh vuc chdng doc quyén, linh vuc quan li tai san cong... ciing con nhiéu
bat cap da tao ra nhiing k& hé' cho tham nhiing gia ting.

+ Sir chong chéo, mdu thudn trong cdc quy dinh cia phdp ludt

! Nguyén vin “Each State Party shall take measures, in accordance with the fundamental principles of its
domestic law, to prevent corruption involving the private sector, enhance accounting and auditing standards
in the private sector and, where appropriate, provide effective, proportionate and dissuasive civil,
administrative or criminal penalties for failure to comply with such measures”.

2 Xem B0 luat hinh sy Cong hoa lién bang Dirc (Ban dich), Nxb. Cong an nhan dan, 2011, tr.466.
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Su mau thuin, chong chéo trong cac quy dinh cta phap luat thé hién trong
nhiéu van ban phap luat. Vi du, trong khi toi nhan héi 16 (Diéu 279 BLHS) duoc
quy dinh 13 t6i pham vé tham nhiing thi toi dua hdi 16 (Piéu 289 BLHS) va toi
Jam moi gioi hdi 16 (Pidu 290 BLHS) lai khong duge quy dinh 1a cac toi pham
vé tham nhiing. Khoan 8 Piéu 3 Luét phong, chéng tham nhiing quy dinh nhém
hanh vi “Pua hoi 16, méi gidi héi 14 dwoc thuc hién béi nguoi cé chirc vu,
quyén han dé gidi quyét céng viéc cia co quan, t6 chirc, don vi hodc dia
phuong vi vy loi” 13 cac hanh vi tham nhiing. Cac quy dinh trén cho thay, gitta
B6 luat hinh sy va Luat phong, ché)ng tham nhiing c¢6 su khong théng nhat. Co
thé thdy, dua va nhan hdi 10 13 hai mit gin bé mat thiét voi nhau. C6 hanh vi
dua héi 16 (d¢ xuét, hira hen) thi méi c6 hanh vi nhan héi 16 va nguoc lai, c¢6
hanh vi nhan héi 16 (401, dugc hta) thi méi c6 hanh vi dua héi 10. Hon nita,
ca hanh vi dua va nhan hdi 16 déu xam hai nghiém trong hoat dong khach
quan, vo tu, trung thuc, khong thién vi, khong vu loi cua céc can bg, cong
chtrc va tor d6 xam hai hoat dong ding dén cua co quan, td chre. Phap luat
ctia nhiéu qubc gia trén thé gidi déu quy dinh dua hbi 16 1a hanh vi tham
nhiing va tdi pham vé tham nhiing. Viéc chung ta khong quy dinh hanh vi
“dua hoi 16” va “lam moi gidi hdi 16 14 cac toi pham vé tham nhiing 13 chua
dap tmg duoc yéu cau ciia cudc dau tranh chéng va phong ngira tham nhiing.

+ Su bat cdp, thiéu minh bach va kém kha thi trong nhiéu quy dinh ciia
phap luat

Nhiéu quy dinh cta phap luat, nhat 13 cic quy dinh trong quan 1i tai san
cong, quan ly tai chinh, dét dai, nha cura, xay dung, d4u thau, canh tranh, cép
phat von dau tu, ¢b phﬁn hoéa... con nhiéu bat cap, chua rd rang, chua cong khai,
minh bach. Day 13 k& hd dé nhiéu nguoi 4p dung phap luat tim cach sach nhidu,
gay kho khan khi thyc thi cong vy, nhiém vy dé doi héi 16. Thém vao d6, nhiéu
vin ban luat da ban hanh tir 1au nhung thiéu cac van ban huéng dan khién cho

viéc ap dung trén thuc té khong théng nhét, tao ra su tuy tién. Piéu d6 dé lam
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phat sinh cac hanh vi ti€u cuc, 191 dung cac k€ hd trong cac quy dinh ctua phap
lut dé 1am loi cho mdt sd it ngudi trong xa hoi.

3.1.2. Nhitng han ché trong qudn li, diéu hanh nén kinh té va trong
hoat déng ciia cdc co quan Nha nwéc, to chirc xi hji

Nhitng han ché trong quan li, diéu hanh nén kinh té ciing nhu trong
hoat dong cia cac co quan Nha nudc, to chirc xa hoi cling 14 nhitng nguyén
nhan quan trong thiic dy su gia ting ctia tham nhiing.

- Han ché trong quan 1i va diéu hanh nén kinh té

Thuc hién duong 16i ciia Pang chuyén tir nén kinh té tip trung bao cap
sang nén kinh té thi truong, nén kinh té nuéc ta di va dang dat dugc nhiing
thanh tyu quan trong. Tuy nhién, do co ché quan 1i chua theo kip vdi trinh d6
phét trién ctia nén kinh t& nén d3 tao ra nhitng so hd, bat cip. Nghi quyét s6
04-NQ/TW ngay 21 thang 8 nim 2006 ctia Ban Chap hanh Trung wong Péang da
phan tich “T 6 chitc va hoat dong cua hé théng chinh tri noi chung, cua bo may
nha nuée néi riéng, con nhiéu khuyét diém, chat leong va hiéu qud chia cao;
chire ndng, nhiém vu, quyén han ciia mét sé co quan, té chire chwa dwoc xdc
dinh ré rang, cu thé, con trung ldp hodc bi phdn tan”. Nhimg han ché, bat cap
d6 duoc thé hién & nhirng diém sau:

+ Han ché trong viéc phdn céng trach nhiém, quyén han giita cdc chii
thé quan li

Quyén han, trach nhiém gitta cac cha thé quan i trong x4 hdi con mau
thuan, chéng chéo, dac bi¢t 1a trong quan 1i tai san cong, dan dén tinh chiu
trach nhiém cua cc ¢4 nhan, td chirc khong cao. Tai san cua Nha nudc duoce
giao cho mot s6 nguoi cd quyén hanh rat 16n, nhung ché do trach nhiém lai
khong r6 rang. Bén canh do, nhitng cong cu phuc vu cho qua trinh quan li,
diéu hanh nén kinh té, quan li tai san cong nhu kiém ké, kiém toan, kiém soat,
giam sat, thanh tra... lai chua dugc thuc hién thuong xuyén, nghiém tac. Day

chinh 1a nhiing yéu t6 thuan lgi dé nhi€u can bd, cong chuc, vién chic 1oi
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dung dé tham 0, bién tai san cong thanh tai san riéng, sir dung tai san cong trai
muc dich, tham chi trai phap luat.

+ Han ché trong viéc cong khai, minh bach héa cdc co ché quan Ii kinh té

Nhitng co ché quan 1i kinh té nhu co ché cap phat von dau tu xdy dung
co ban; co ché cép han ngach Xuét, nhap khéu, dic biét 1a xuit nhap khau céc
mat hang thiét yéu, quan trong; co ché dau thau; co ché cip gidy phép; co ché
duyét dy 4n... chua that sy cong khai, minh bach dan dén hanh vi loi dung dé
sach nhiéu, gay kho khan, doi héi 1 ciing nhu dua héi 16 dé duoc cap kinh phi,
dé duoc cap cac gidy phép xuat nhap khau, dé gianh dugc cac hop dong xay
dung hay cung cip trang thiét bi...

+ Chinh sach quan i, diéu hanh kinh té ciia Nha nuée con chua thét su
hop i

Sy can thiép qué sdu ctia co quan Nha nudc vao nén kinh té thong qua

cac chinh sach “diéu tiét” thi trudng bang cach cAm doan, han ché cac chu thé
kinh té khong duogc hoat dong, kinh doanh trong mot s6 linh vuc hodc chi cho
phép mot s6 chu thé nhat dinh dugc hoat dong da tao co hdi cho tham nhiing
phat sinh. Vi dy, trong viéc cap phép xuét, nhap khau, chi nhitng cong ty dugc
cap phép méi duoc xuat, nhap khau mot sb loai hang hoa nao d6 va chi voi sd
luong cu thé theo gidy phép. Piéu d6 da tao ra su khan hiém trén thi trudng.
Luong cung, ciu khong dugc tinh toan theo chi phi cin bién cta cic nha san
xuat, nhap khau ma duoc ap dit bang ménh 1énh hanh chinh. Két qua 1a, gia
ca bi day 1én cao do cung nhé hon cau. Piéu nay lam cho ngudi mua phai tra
khi mua hang héa s& cao hon nhiéu so véi chi phi san xuat, nhap khau. Khoan
chénh 1éch nay mot phan duoc dung lam cua hdi 10 dé duoc cap phép nhap
khau, mot phan sé thudc vé ngudi dua héi 16. RS rang, néu khoéng cd cac quy
dinh cp phép xuat, nhap khau hodc cic quy dinh minh bach, rd rang thi s&
khong phat sinh cac hanh vi dua, nhan héi 16 va do vay s& gop phan lam giam

tham nhiing.
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- Han ché trong cai cach hanh chinh

Ngay 17 thang 9 ndm 2001 Thu tudng Chinh phu da ra Quyét dinh sb
136/2001/QD-TTg ban hanh Chuong trinh tong thé cai cach hanh chinh nha
nuéc giai doan 2001-2010. Chuong trinh nay 1a nhim "Loai b6 nhitng thii tuc
reom ra, chong chéo dé bi loi dung dé tham nhiing, gdy khé khan cho dan".
Tiép d6, Nghi quyét Trung uong 5 khoa X vé tiép tuc ddy manh cai cach hanh
chinh, nang cao hiéu luc, hi¢u qua quan 1y cua bd may nha nudc da dé ra chu
truong gén cai cach hanh chinh véi viéc thuc hién co ché "mét ctra" trong cac
thu tuc hanh chinh ddi véi nhirng linh vuc buc xuc, lién quan truc tiép to1
nguoi dan va doanh nghiép, nhu dat dai, xay dung, ho tich, ho khau, dau tu,
dang ky doanh nghiép, hai quan, thué, kho bac, xuit nhap khau v.v.. Quyét
dinh s6 181/2003/QD-TTg ngay 4 thang 9 nam 2003 cta Thi tuéng Chinh
phu vé viéc ban hanh Quy ché thuc hién co ché "mot cira” tai co quan hanh
chinh nha nuéc & dja phuong di tao ra mot cach thirc giai quyét cong viée
hiéu qua cho cong dan, to chirc, di thé ché héa mébi quan hé giita chinh
quyén va ngudi dan thong qua viéc thuc hién co ché "mot cira". Quyét dinh
s6 93/2007/QP-TTg ngay 22 thang 6 nam 2007 cua Thu tuéng Chinh phu
ban hanh Quy ché thuc hién co ché "mét ctra lién thong" d3 quy dinh nhiéu
ndi dung méi c6 tinh hoan thién hon nham thay d6i phuong thirc lam viéc
ctia co quan hanh chinh nha nudc cac cap, giam phién ha, nang cao hiéu luc,
hiéu qua quan ly nha nudc, dem lai lgi ich cho nguot dan va doanh nghiép.
Céc quy dinh nay da lam giam dang ké viéc loi dung co ché, chinh sach dé
sach nhiéu, gy phién ha, doi hi 10.

Mic du Pang va Nha nudc ta da quyét liét thue hién cai cach hanh
chinh va buéc dau di dat dugc nhiing thanh cong nhat dinh. Tuy nhién, cai
cach hanh chinh van chua dép tng duoc yéu cdu cta nén kinh té - xa hoi. Do
anh hudng ning né cua co ché kinh té cii nén cac thu tuc hanh chinh tuy da
duoc ra soat va loai bé mot phr:?m nhung van con rat phuc tap, gay nhiéu kho
khin, bt cap cho nguoi dan va doanh nghiép. Viéc diéu hanh, quan li nén
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kinh té con nhiéu bt cap, 10ng 1éo, yéu kém, nhit 1a co ché xét cAp phat von
dau tu, von vay ODA, cac thil tuc nhu thu tuc vay von, ding ki kinh doanh,
cap phép... con rudm ra, phirc tap. Bén canh d6, nhitng thu tuc hanh chinh
con kéo dai, lam cho nhiing ngudi khong cd thoi gian, hodc nhiing nguoi
mudn ¢6 két qua nhanh chong budc phai dwa hdi 16.

Nhitng bat cap, han ché trong quan i, diéu hanh nén kinh té ciing nhu
trong hoat dong cua cac co quan Nha nudc, td chirc xa hoi cling 12 mot trong
cac nhom yéu td 1am gia ting té tham nhiing & Viét Nam trong nhitng nim
gan day.

3.1.3. Nhitng han ché trong viéc phdt hién va xir li tham nhiing

- Han ché trong viéc khuyén khich t6 gidc hanh vi tham nhiing

Khoan 1 diéu 4 Luat phong chéng tham nhiing dd quy dinh: “Moi hanh
vi tham nhiing déu phdi dwoc phdt hién, ngan chin va xie Iy kip thoi, nghiém
minh”. Viéc phat hién hanh vi tham nhiing & nudc ta hién nay con rat han ché.
Hanh vi tham nhiing chu yéu dugc phat hién thong qua viéc td giac cua can bo,
cong chuc, vién chuc va thong qua cac cong cu phat hién tham nhiing. Tuy
nhién, ca hai hinh thirc nay hién nay déu con nhiéu han ché.

Tham nhiing 1a hanh vi do céc can bd, cong chirc thuc hién. Do do, viéc
phat hién cac hanh vi tham nhiing rat khé khin. Ching ta chua c6 mot co ché
khuyén khich c6 hiéu qué viéc t6 cdo, to giac hanh vi tham nhiing, dic biét 1a
co ché bao vé nhiing ngudi té cdo hanh vi tham nhiing. Thong thudng, nhiing
ngudi to cao hanh vi tham nhiing 13 nhitng nhan vién hodc cap dudi ciia nguoi
c¢6 hanh vi tham nhiing. Vi vay rat nhiéu trudong hop can bo, cong chirc, vién
chtrc biét rd hanh vi tham nhiing cta cép trén nhung khong dam t6 céo vi so
bi tru dap, so bi tra thu. Diéu 38 Luat phong, chéng tham nhiing d3 quy dinh
vé nghia vu cta can bg, cong chtrc, vién chirc khi phat hi¢n d4u hiéu tham
nhiing phai bao céo cho nguoi dimg dau co quan, to chirc, don vi hodc nguoi
dung dau co quan, td chic, don vi cp trén truc tiép. Tuy nhién do s¢ bi tra

thu nén nhiéu nguoi khong dam té céo. Tai khoan 2 Diéu 10 Luat phong,
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chdng tham nhiing quy dinh nghiém cim cac hanh vi “de doa, trd thi, tri: ddp
ngueoi phdt hién, bdo cdo, té gidc, t6 cdo, cung cdp théng tin vé hanh vi tham
nhiing”. Tuy nhién, luat lai khong quy dinh cu thé co ché xu li dbi véi cac
hanh vi vi pham thudc loai nay. Mét khac, luat cting khong quy dinh cu thé
trach nhi€m trong vi¢c bao v¢ cling nhu ddm bdo an toan tinh mang, tai san,
cac quyen, loi ich hop phép cua can b, cong chirc, vién chirc da td cdo hanh
vi tham nhiing cua tha truéng minh. Trong nhiing trudng hop nay, nhiéu kha
nang ngudi di té cao hanh vi tham nhiing s& bi thu truéng co quan, to chirc
hay don vi tri dap. Nghi dinh s6 107/2006/NB-CP quy dinh xtr 1y trach nhiém
ctia nguoi dimg diu co quan, to chirc, don vi khi dé xay ra tham nhiing trong
co quan, t0 chirc, don vi do minh quan 1y, phu trach. Quy dinh nay tuy lam
ting trach nhiém cua nguoi dung dau trong dau tranh phong chéng tham
nhiing nhung lai tao tdm 1y muén che ddu, giai quyét ndi bo tham nhiing vi
nhitng vu tham nhiing trong co quan néu bi xur 1y thi ngudi ding dau ciing
phai chiu trach nhiém va bi xir 1y tiy theo tinh chat, mirc d6 nghiém trong ctia
hanh vi tham nhiing.

Phén tich trén cho thdy chung ta chua c6 co ché bao vé hitu hiéu ciing
nhu khuyén khich can bg, cong churc, vién chuc td cdo, to giac hanh vi tham
nhiing. Piéu ndy 1am han ché déng ké viéc phat hién tham nhiing dong thoi
tao diéu kién cho tham nhiing gia ting.

- Han ché trong hoat dong cua cic co quan phat hién tham nhiing

Hién nay hoat dong cta cdc co quan phat hién tham nhiing van chua
dap ung duoc yéu cau cua thyc tién. Tham nhiing cha yéu dugc phat hién
thong viéc sir dung céc cong cu thanh tra, kiém tra, giam sat, kiém toan. Tuy
nhién, hoat dong clia cac co quan nay van con nhiéu han ché thé hién & céc
diém sau:

+ Céc co quan, t6 chirc c¢6 churc nang thanh tra, kiém tra, giam sat, kiém
toan chua phét huy triét dé vai tro, trach nhiém, quyén han ctia minh trong

phat hién tham nhiing. Hé thng to chirc, phuong thiic thanh tra, kiém tra,
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gidm sat con cham dd6i méi, chua theo kip yéu cAu va su phat trién da dang,
phtic tap cua doi séng x3 hoi cling nhu cac hanh vi tham nhiing. Ddi ngii can
bd lam cong tac thanh tra, kiém tra, giam sat, kiém toan van chua dap ung
duoc yéu cau ca vé sb lugng cling nhu trinh d, nang lyc, ban linh chinh tri.

+ Theo co ché t chirc cia nén hanh chinh hién nay, cac t6 chirc Thanh tra
Nha nude & cac cap, cic nganh gan nhu phu thudc vao co quan quan 1y Nha
nuoc cung cép. Vi vay, Thanh tra Nha nudce chua thuc sy doc 1ap trong hoat
dong cua minh. biéu nay da lam han ché dang ké nhiém vu cta thanh tra 1a phat
hién tham nhiing trong cac co quan, don vi, doanh nghiép.

+ Hoat dong thanh tra, kiém tra, giam sat, kiém toan ddi véi cac co
quan Nha nudc dé phat hién tham nhiing chua duoc tién hanh thudng xuyén
va toan dién dan dén hiéu qua cua viéc phat hién tham nhiing con han ché.

- Han ché trong hoat déng ctia cic co quan tu phap hinh su

Cong tac phat hi¢n, diéu tra, truy td, xét XU cac vu an tham nhiing van
con han ché. Ty 1é phat hién cdc vu an tham nhiing theo danh gia cua céc
chuyén gia 1a chua cao. Hién tugng bo lot tdi pham, chuyén tir xir i hinh sy
sang xtr 1i hanh chinh hay xu 1i ki luat van con dién ra. Qua trinh giai quyét vu
an con cham, gy nhiéu birc xtc trong nhan dan. Mot s6 vu an tham nhiing
nghiém trong nhung hoat dong diéu tra, truy to va xét xir kéo dai, hiéu qua xir
li thap; con bo lot cac hanh vi tham nhiing. Hinh phat 4p dung cho nhiing
ngudi ¢6 hanh vi tham nhiing con chua nghiém khic, chwa dam bao tinh rin
de, phong ngtra riéng va phong ngtra chung trong xa hdi.

Nhirng quy dinh trong hoat dong cua cac co quan bdo v¢ phap luat cling
con nhirng diém chua 1o rang, minh bach dan dén céac hién tuong hdi 16 can
bd, cong chirc trong cac co quan bao vé phap luat dé dugc xu 1i hanh chinh,
duoc két luan diéu tra c6 1gi, duoc truy t6 vai toi danh va khung hinh phat nhe
hon, dugc xét xir véi hinh phat nhe hon hodac dugc hudéng an treo. Van con
tdn tai hién tuong dua hdi 16 dé thu hoi tai san 1a ddi tuong cua to1 pham tra

cho ngudi bi hai, dua héi 16 dé cudng ché thi hanh an. ..
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- Han ché trong hoat dong cta cac co quan truyén thong

Trong cudc chién chéng tham nhiing, truyén thong gitr mot vai tro rat
quan trong. Khoan 4 Diéu 6 Luét stra doi, bd sung mot sb diéu cua Luat bao
chi nim 1999 quy dinh bao chi c6 nhiém vu: “Phdt hién, néu guwong nguoi tot,
viéc tot, nhan té méi; dau tranh phong, chéng cdc hanh vi vi pham phdp ludt
va cdc hién twong tiéu cwc xd héi khdc”. Thoi gian qua, cic co quan truyén
thong da phat hién va cung cdp thong tin gitip cic co quan bao vé phap luét
phat hién duoc nhiéu vu 4n tham nhiing. Tuy nhién, hi¢u qua cua hoat dong
nay van con rat khiém ton. Truyén thong, bao chi nudc ta hién mai chi tap
trung thuc hién nhiém vy giam sat va dua tin vé hoat dong phong, chéng tham
nhiing cht it thuc hién viée diéu tra vé cac vu viée, cac hanh vi va cac ca nhan
tham nhiing. Hon nita thoi lugng va cac chuyén muc ciia truyén thong danh
cho viéc chéng tham nhiing con qua it, chua tao ra mot du luan rong rai dé
tang cuong hiéu qua t6i da hoat dong phong, chdng tham nhiing. Day 1a mot
han ché ctia bao chi va truyén thong nudc ta hién nay.

- Han ché trong viéc phdi hop hoat dong giita cac co quan, to chuc
trong phong, chéng tham nhiing

Trong hoat dong chéng tham nhiing, nhiéu co quan, t6 chirc chwa nhan
thire dung tinh chat va tim quan trong ctia hoat dong phong, chong tham
nhiing. Pay cling 1a mdt nguyén nhan quan trong lam gia tdng t€ nan tham
nhiing. Nghi quyét s6 04-NQ/TW ngay 21 thang 8 niam 2006 ctiia Ban Chap
hanh Trung uong Panganhanj dinh: “Nhiéu t6 chirc ddng, chinh quyén, nguoi
dung dau co quan, 16 chirc, don vi chua nhan thuc dc”iy dii, sdu sdc vé tinh
nghiém trong, sy nguy hai cua té tham nhiing, lang phi, nén lanh dao khong
chat che, thiéu kiém tra, don déc, tham chi con né nang, né tranh, dung tung,
bao che cho tham nhiing, lang phi; chwa thuc sw dua vao dan va chua phat
huy dwoc sirc manh téng hop cua ca hé théng chinh tri”. Chién lugc quéc gia
phong, chong tham nhiing dén niam 2020 ciing danh gia, mot trong cac
nguyén nhan cha yéu dan dén tinh trang tham nhiing hién nay & nudc ta la:
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“viéc t6 chitc thue hién cde chi trwong, gidi phdp vé phong, chong tham
nhiing dwoc dé ra trong nhitng ndm qua van chwa ddp 1ing yéu cau, hiéu qua
chua cao, ddc biét la thiéu mét chuwong trinh, ké hoach phong, chong tham
nhiing téng thé, dai han”. Chinh su né nang, né tranh, bao che, dung ting cho
tham nhiing cta nhitng nguoi ding dau cac co quan, t6 chic, don vi da lam
cho tinh hinh tham nhiing thém tram trong. Hanh vi tham nhiing khong nhing
khong bi trimg tri ma con dugc bao che dung tung. Diéu d6 ¢4 kich thich lam
gia ting nhanh choéng té nan nay. Viéc to chirc thyc hién cac chu truong giai
phép vé phong, chong tham nhiing ¢ nhiéu co quan, to chirc, don vi van con
tién hanh mét cach hinh thic, chua chi trong ndi dung, dac bi¢t 1a nhitng van
dé nhu ké khai tai san va minh bach héa cac hoat dong cua co quan, t6 chirc,
don vi. Hau hét cac co quan, td chire, don vi chua xay dung duogc cac ké
hoach phong chéng tham nhiing 1am co s trién khai cac hoat dong phong,
chéng tham nhiing. Ching ta chua huy dong dugc stc manh cia tat ca cac ca
nhan, t6 chuc, co quan, don vi vao hoat dong phong, chéng tham nhiing. Hi¢n
nay van con thiéu mot co ché phdi hop c6 hiéu qua giita cac co quan Nha
nude voi cac to chire chinh tri, cac té chtc chinh tri - x hoi, cac td chirc x4
hoi nghé nghiép trong hoat dong phong, chéng tham nhiing. Piéu nay lam
giam hiéu qua hoat dong phong, chong tham nhiing dong thoi 1am cho hanh vi
tham nhiing phat sinh ma khong bi ngan chan.

3.1.4. Nhitng han ché trong nhgn thirc, tw twong cia cin bé, cong
chikc ciing nhw trong hoat dpng bo nhiém, luén chuyén cdn bé

- Su xudng cip vé dao duc, pham chat cia mot bd phan can bo, cong
churc, vién chuc:

Do nén kinh té ké hoach da ton tai rat 1au ¢ nudc ta, nén nhiéu can bo,
cong chire, vién chic nuéce ta van chiu anh hudng ning né cla cic tu tudng,
tam 1i tiéu cuc cua thoi ki quan liu, bao cap. Nhicu ngudi van duy tri nhiing
thar d§ ti€u cuc nhu hach dich, ctra quyén, sach nhiéu gay kho khan cho
nguoi dan, 1am viéc theo kiéu “ban on” hodc kéo dai thoi han... Piéu nay da
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lam cho mét by phan ngudi dan ngai tiép xuc, lam viéc truc tiép ma thuong
str dung nhimng hinh thirc tiéu cuc nhu dua héi 16, thong qua méi gidi hdi 16
dé giai quyét cong viée. “Vian hoéa phong bi”, vin dé an chia loi ich, trich ty
1¢ phan tram... ciing dang anh hudng dang ké dén hoat dong cia can b,
cong chtrc, vién chuc lam gia tang tinh trang tham nhiing. Nhiing Iinh vuc
lién quan dén tai chinh, tién té, von dau tu... nhu cép phat von, duyét du an
dau tu, cip gidy phép, duyét han ngach...déu xuat hién cac tinh trang nhiing
nhiéu doi hoi 16. Néu khong dua héi 16 thi cong viée s& bi gay kho khan, mat
thoi gian, doanh nghiép s& mat di co hoi tot dé 1am an.

Bén canh do, su Xuéng cép vé dao dure, nhan cach ciia mot bo phan can
b0, dang vién va cong churc, vién chuce cling lam gia tang t€ tham nhiing. Nghi
quyét s6 04-NQ/TW ngay 21 thang 8 ndam 2006 ctia Ban Chap hanh Trung wong
Dang da danh gia: “Cong tdc can bo ndi chung va viéc quan ly, gido duc can
bé, dang vién, cong chirc néi riéng con nhiéu yéu kém. Mot bo phdn khong
nhé dang vién, can b, céng chire suy thodi vé tw twong chinh tri, pham chat
dao dirc, 16i song. Khéng it can bé lanh dao chii chét cdc cdp, cde nganh, ké
ca can b lanh dao cao cdp, con thiéu gwong madu trong viéc giiv gin pham
chat dao dirc; chua di ddu trong cudc dau tranh chong tham nhiing, lang phi
va thwe hanh tiét kiém”. Sy suy thoai vé tu tudng chinh tri, pham chat, dao
dure, 16i song thé hién trudc hét o tu twong hudng thu, qué coi trong dong tién,
tu tuong vu loi, lam giau bat chinh... Do anh hudng cia nhiing tim 1i nay ma
mot sd can bo, dang vién da loi dung cong viéc, nhiém vu, quyén han duoc
giao dé sach nhiu, doi hdi 16, tham 6 tai san, dic biét 1a nhimg can bd cong tac
trong cac linh vuc tai chinh, tién té, cép phat von, thanh tra, kiém toan cling
nhu cac linh vyc c6 lién quan dén ngudn vén ngan sach hay vén tai trg, von
vay wu dii hay cap gidy phép...

- Han ché trong cong tac quy hoach va bd nhiém can bo:

Cong tac quy hoach va bo nhiém can bo thoi gian qua di c6 nhiéu do6i
ma&i nhung nhiéu co quan, t6 chuc, don vi van chua thuc hién tét. Tu tudng
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cuc by, dia phuong, beé phai trong cong tac bod nhiém can bd van con ton tai
cling lam gia tdng té tham nhiing. Van con tinh trang chi lwa chon, b6 nhiém
nhitng can bd cing qué, cting bé phai dé tir d6 hinh thanh cac duong day ciu
két voi nhau tao thanh nhimg vong tham nhiing khép kin, v6 hiéu hoa co ché
kiém soat, thanh tra ndi bo. Nhitng vu an tham nhiing 16n thoi gian qua di cho
théy rd diéu d6. Viéc luan chuyén can bd cling chua dugc thuc hién tt, nhicu
khi con phan tac dung. Nhiéu truong hop cac cén bd, cong chirc, vién chic
tich cuc t6 cdo tham nhiing thi bi luan chuyén cong tac, con nhitng nguoi tham
nhiing cting bé phai, bi t6 cdo thi khong nhimng khong bi luan chuyén cong tac
ma con duge bo nhiém chirc vu cao hon.

Nhitng nguyén nhan tham nhiing xuat phat tir han ché trong nhan thirc,
tu tudng cia can bd, cong chuc, vién chirc va cong tadc can bd duoc xac dinh
l1a mot trong nhitng nguyén nhan co ban.

3.1.5 Nhitng han ché trong céng tic tuyén truyén, phé bién gido duc
phdp luit vé tham nhiing

Cong tac tuyén truyén, pho bién gido duc phap luat vé tham nhiing thoi
gian qua van con nhiéu han ché nhu sau:

- V& pham vi thyc hién

Hoat dong tuyén truyén, phd bién, gido duc phap luat vé phong chéng
tham nhling & nhiéu noi méi chi dugce thuc hién trong ndi bd cac co quan, td
chtrc, don vi, chua duogc tién hanh sau rong dén moi tang 16p nhan dan. Vi
vay, hiéu biét ciia nguoi dan néi chung vé nguyén nhan, tic hai cua tham
nhiing ciing nhu cic bién phap phong, chéng tham nhiing chua duoc céi thién.
Nhiéu ngudi dan chua hiéu 16 quyén va nghia vu trong phong, chéng tham
nhiing, dic biét 1a chua hiéu 3 co ché bao vé nguoi td c4o tham nhiing. Vi
vay, ching ta chua huy dong duoc strc manh cia toan thé nhén tich cyc tham
gia phat hién, t6 cao tham nhiing nhim nang cao hiéu qua hoat dong d4u tranh

chéng va phong ngira tham nhiing.
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- V& hinh thtc tuyén truyén

Hinh thtc tuyén truyén, phd bién, gido duc phong, chdng tham nhiing
van con kha don diéu, chi yéu thuc hién bang hinh thiic bao cdo vién phd
bién, giai thich cho nguoi nghe. Hinh thtrc nay tuy it tn kém, nhung hiéu qua
lai chua cao do su don diéu ciing nhu tinh bac hoc ciia no, dan dén sy nham
chan, kho hiéu, kho tiép thu. Luat phd bién, gido duc phap luat nam 2012 da
quy dinh rat nhiéu hinh thirc tuyén truyén, phd bién, gido duc phap luat nhung
nhiéu hinh thirc quy dinh trong luat nay van con chua hodc rat it dugc van
dung trong tuyén truyén, pho bién, gido duc phong, chong tham nhiing, nhu tu
van vé phong, chong tham nhiing; tuyén truyén, pho bién, gido duc phong,
chdng tham nhiing thong qua loa truyén thanh, internet, pa-nd, &p-phich, tranh
co dong, niém yét tai tru s, bang tin cia co quan, t6 chtrc, khu dan cu; thi tim
hiéu phap luat phong, chéng tham nhiing; 16ng ghép viéc tuyén truyén, phd
bién, gido duc phong, chéng tham nhiing trong cic hoat déng vin hoa, vin
ngh¢, sinh hoat cta cac co quan, t6 churc, cau lac bo, tu sich phap luét...

Bén canh d6 thoi luong tuyén truyén, gido duc, phé bién vé phong,
chéng tham nhiing con rat han ché, chua duoc thuc hién mot cach tu giac,
thuong xuyén, lién tuc, chua dap tng dugc yéu cau cta thuc tién doi séng
xa hoi.

- V& noi dung tuyén truyén

Noi dung tuyén truyén, pho bién, gido duc vé phong, chdng tham nhiing
con chua dugc bién soan cho thuc su phu hop véi cac nhém doi tuong khac
nhau trong xa hoi. Piéu d6 tao ra sy nham chan, khé hiéu, khoé tiép thu d6i voi
nhiéu ddi tuong, nhu nong dan, cong nhan, cuu chién binh, déng bao dan
toc...lam cho viéc tuyén truyén, phd bién, gido duc nhiéu khi tré thanh hinh
thure, khong dat dugc hi¢u qua mong muén.

Céac ndi dung tuyén truyén, phd bién, gido duc vé phong, chéng tham

nhiing con rat don diéu, nang vé 1y thuyét, nang vé trinh bay quy dinh cuia cac
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diéu luat ma thiéu nhitng ndi dung sang tao, sinh dong, dé hiéu, d& nh¢, dé
tiép thu nén hiéu qua cua hoat dong nay con rat han ché. Cac noi dung vé
phong, chdng tham nhiing chua dugce chuyén thé nhiéu thanh cac hinh thirc
sinh dong, hép dan nhu kich, pa-nd, ap-phich, tranh cd dong, video, phim
anh...nén chua 16i cudén dugec moi tﬁng 16p trong xa hodi tich cuc tim hiéu,
huong Gmg va tham gia cac hoat dong phong, chéng tham nhiing.

3.2. Tac hai cia tham nhiing

Tham nhiing gay ra rat nhiéu tac hai X4u trong moi linh vyc chinh tri,
kinh té va xa hoi.

3.2.1. Tdc hai vé chinh tri

Tham nhiing trudc hét gay ra nhiing thiét hai to 16n vé linh vuc chinh
tri cia dat nude. Chién luoc qubc gia phong, chong tham nhiing dén nim
2020 ban hanh kém theo Nghi quyét s6 21/NQ-CP ngay 12 thang 5 nam 2009
ciia Chinh pht di nhan dinh: “tinh hinh tham nhiing van dién bién phirc tap
trén nhiéu linh viee, nhat la trong quan 1y, sie dung dat dai, dau tw xdy dung,
c6 phan héa doanh nghiép nha nude, quan Iy, sie dung von, tai san nha nidc,
@dy hdu qud xdu vé nhiéu mdt, lam giam sit long tin ciia nhdn dén vao sw
lanh dao cia Pang va sw qudan 1y Nha nude, tiém an cdc xung dét loi ich,
phan khdng vé xa héi, lam tang thém khodng cdch giau nghéo. Tham nhiing
tré thanh vt can Ién cho thanh céng ciia cong cudc doi méi, cho sire chién
ddu cia Dang, de doa sy ton vong cua ché dj.”

Nhiéu chinh sach cta bang va Nha nudc bi cac can bg, cong chire, vién
chtrc 1g1 dung phuc vu cho cac muc dich ca nhan da gay anh huong nghiém
trong dén su phét trién chung cua dat nudc. Cac chinh sach dbi voi nguoi
ngheo, d6i voi ving dong bao dan tdc it ngudi, chinh sach ddi véi thuong
binh, 1iét si, ngudi ¢ cong véi cach mang. ..thé hién su quan tim cta Pang va
Nha nudc. Tuy nhién nhiing chinh sach nay thoi gian qua da bi mot s6 can bo,

dang vién lgi dung d€ tham 6, chiém doat tai san. Cac chinh sach vé trg gia,
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dén bu giai phong mit bang, xay dung cac khu cong nghiép, hd trg hoat dong
XUAt, nhap khau.. .cling bi mdt sb can bo, cong chuc 191 dung phuc vu cho loi
ich ctia c4 nhan. Diéu nay khong chi anh hudng dén viéc thuc hién nhimg
chinh sach cua Pang va Nha nudc trong cac chién luge phat trién kinh té - X
hoéi cua dat nudc, ma con giy thiét hai khong nhé dén tai san ciia Nha nudc,
gy bat binh trong nhan dan. Tham nhiing vi vay lam giam sat long tin cta
nhan dan vao bd may Nha nudc, lam x61 mon long tin cua nhan dan vao doi
ngil can bd, dang vién, gay birc xtic trong nhan dan, gy ra nhitng du luan rat
xau trong xa hoi.

Tham nhiing ciing lam anh hudng dén uy tin cia quoc gia trén truong
qudc té. Tham nhiing 1am giam 10ng tin ctia cac nha tai trg khi ma ngudn vién
tro cho cac du an, nguén ho tro cling nhu sy ung hd cua cac quéc gia cho
nude ta bi that thoat nhiéu do té tham nhiing lam cho hi€u qua dat duoc cua
cac ngudn tai chinh, tin dung nay 13 rat thip. Trong linh vuc dau tu nudc
ngoai, tham nhiing lam mat long tin, gdy nan chi cic nha dau tu nudc ngoai
khi ho gdp phai nhiéu kho khin, nhiing nhiéu, tir viéc xin gidy phép thanh lap
doanh nghiép dén qua trinh hoat dong. Tham nhiing anh huong xiu dén
nhirng chinh sach tbt dep cta Bang va Nha nudc vé moi mat kinh té, chinh tri,
xa hoi. Mot bo phan can bg, cong chire, vién chirc 191 dung céac chinh sach cua
bang va Nha nudc dé tao ra nhirng dac quyén, dac loi cia minh va gia dinh.
Vi du, mét sb can bo, cong chirc da lam gia ho so dé duoc huong cac chinh
sach danh cho thuong binh, liét s§, gia dinh c6 cong vd&i cach mang, cac hd
nghéo, cac hd & ving sdu ving xa, huong trg cap cho nan nhan cua thién tai,
hudng céc chinh sach cir tuyén di hoc, xét tuyén cong chirc, vién chic... Diéu
nay gy ra nhitng anh huéng xau trong doi séng chinh tri cta xa hoi, gdy ra su
bat binh trong nhan déan, giy anh huong dén viéc thuc thi cac chinh sach phat

trién kinh t€ - xa hoi cia Bang va Nha nudc.
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3.2.2. Tdc hgi vé kinh té

Bén canh céc thiét hai vé chinh tri, tham nhiing cling gdy ra nhitng thiét
hai to 16n vé mat kinh t& cho Nha nudc va xi hoi. Theo danh gia ctia Vian
phong Lién hop qudc vé ma tay va téi pham (UNODC) va Ngan hang Thé
gidi (WB), nan tham nhiing d3 gay thiét hai cho cic nudc dang phat trién toi
1,6 nghin ty USD mdi ndm'. Nhiing thiét hai vé kinh té ma tham nhiing giy ra
cho nuée ta c6 thé ké dén 1a:

- Tham nhiing 1am that thoat nhimg khoan tién 16n trong xay dung co
ban do phai chi phi cho vi¢c d4u thau, viée cép von, viéc thanh tra, kiém toan
va hang loat cic chi phi tiéu cuc khac. Mit khac do tham nhiing ma mot s6
lugng 16n tai san ctia Nha nudce bi that thoat do cac hanh vi tham 6, 1oi dung,
lam dung chtrc vu quyén han chiém doat... Trong do, nhitng sai pham trong
linh vuc dat dai chiém mot sb luong dang ké. Trong nam 2010, qua thanh tra,
cac co quan chtrc ning da phat hién nhiéu sai pham trong linh vuc dat dai, dén
bu giai phong mat bang, dau tu xdy dung, quan 1y sir dung tai san cong, kién
nghi thu hoi 8.152,6 ty dong va 2.108,5 ha dat?. Mot s6 ca nhan, to chic thuc
hién cac hoat dong dau tu biang von ngan sach khong dua trén yéu ciu mang
lai loi ich cho Nha nuéc, cho xa héi ma chi nham muu cau lgi ich cho ca nhan.
Vi loi ich ¢4 nhan ctia minh hay ctia mot nhom nguoi, mot sé doanh nghiép da
dau tu mua, nhap khau nhimg day chuyén san xuit, may moc, thiét bi, phuong
tién, tau thuy rat lac hau, cii nat mang vé khong thé s dung dugc, gy that
thoéat cho ngén sach nha nudc hang ngan ty dong.

- Tham nhiing giy t6n that 16n cho ngudn thu ctia ngan sach nha nudc
thong qua thué. Thué 1a ngudn thu chii yéu cia ngan sach nha nudc. Tuy
nhién do té tham nhiing, héi 16 ma mot sé doanh nghiép chi phai ndp khoan

thué it hon nhiéu so v6i khoan thué thuc té phai ndp. Hoi 16 dan dén nhiing

1 Ngudn: http://www.vietnamplus.vn/Home/The-gioi-thiet-hai-hon-2600-ty-USD-do-tham-
nhung/201012/71167.vnplus.

2 Nguon: http://www.vietnamplus.vn/Home/Phien-hop-thu-35-cua-UBTVQH-ve-chong-tham-
nhung/20109/62161.vnplus.
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that thoat 16n trong viéc hoan thué, xét mién giam thué... ciing nhu that thoat
cac khoan thu phi, 18 phi, tién phat hang nam.

- Tham nhiing, nhat 1a hanh vi tham 6 tai san d& lam cho mot s6
lugng 16n tai san cong trd thanh tai san tu cua mot sb6 can bd, cong chuc,
vién chirc. Trong mét sd co quan, to chirc dd hinh thanh cac dudng day
tham 6 hang ty, thim chi hang ngan ty déng cia Nha nudc. Theo béo céo
ctia Van phong Ban chi dao Trung wong vé phong, chéng tham nhiing, chi
tinh riéng 2 thang dau nam 2011, Thanh tra Chinh phii da phat hién sai
pham 426.128 triéu dong va 1.427ha dat.

Tham nhiing gay ra nhitng thiét hai nghiém trong cho cac cong trinh xay
dung. Do tham nhiing ma mét s6 cong trinh xay dung nhu cic cong trinh cau
dudng, nha cira kém chat luong. Piéu nay khong chi lam that thoat tai san quoc
gia ma con gay nguy hiém dang ké, de doa cudc séng ctia ngudi dan khi st
dung cac cong trinh nay, anh huong nghiém trong dén su phat trién cia nén
kinh té - xa hi.

Tham nhiing gay anh huéng 16n dén moi truong kinh doanh, 1am giam
dang ké nang luc canh tranh ctia cac doanh nghiép, l1am cham tbc do tang
truong cta nén kinh té. Do t& nan tham nhiing ma nhiéu doanh nghiép tuy
khong c6 du thyuc lyc va uy tin nhung nhd “hdi 16” ma van gianh dugc nhing
hop dong kinh té 16n. Piéu d6 khong chi lam mét 1ong tin cua cac doanh
nghiép 1am an chinh dang trong canh tranh lanh manh ma con din dén nhiéu
hau qua xau khac nhu chit luong cong trinh kém, 1am suy thoai pham chat cia
mdt s can bd, cong chire, vién chire, 1am mat 1ong tin cta cac nha dau tu, gay
nguy hiém cho cudc song nguoi dan. ..

Hanh vi sach nhiéu, gay khoé khan, doi hdi 16 ctia mot bd phan céan bo,
cong chirc, vién chirc con gy thiét hai dén tai san ctia nguoi dan do ho phai
dua héi 16 khi lién quan dén céc thil tuc hanh chinh. Mit khac thu tuc hanh
chinh bi kéo dai da gay mat thoi gian, tién cta ciia nguoi dan, lam dinh tré cac

hoat dong san xuét, kinh doanh.
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3.2.3. Tdc hai vé xa hji

Tham nhiing 1am anh huong dén cac gi4 tri, cac chuin myc dao dire va
phap luat, lam xuéng cép dao duc cia mot bd phan can bo, dang vién.

Tham nhiing da 1am cho mét bd phan cén b, dang vién coi thudong cac
gia tri dao duic, coi thudng cac chuan muc cua phap luat, sach nhidu, gay kho
khan... dé doi hdi 16. Mot sb ngudi san sang lam trai luong tAm, trai dao duc,
xam pham nghia vu nghé nghiép ciing nhu vi pham phéap luat vi nhimg khoan
tién héi 10. Bao céo cia Ban Chap hanh Trung wong Pang khoa X tai Dai hoi
Dai biéu toan qué)c lan thtr X1 cua bang da khéng dinh, mot sé chi tiéu, nhiém
vu do Pai hoi X dé ra chua dat duoc, trong do c6 “té quan liéu, tham nhiing,
lang phi, toi pham, té nan xda hoi, suy thodi dao dirc, 16i séng... chwa dwoc
ngdn chan, day li.”

Tham nhiing 1am x&o tron trat tu xa hoi. Khi nhiing can by, dang vién
thay mat Pang, Nha nudc thuc thi cong vu ma tham nhiing, nhan hi 16 thi lac
do, hoat dong cuia ho khong con phuc vu cho lgi ich ciia Nha nudc, cua xa
hoi, ctia céng dan ma chi yéu phuc vu cho loi ich ctia mét sé it nguoi dua hoi
16. Piéu nay gay ra nhitng anh hudng xau dén nhiéu mit ctia doi séng x3 hoi,
gy bat binh trong nhan dan. Pic biét, khi tham nhiing xay ra trong cac linh
vuc, nganh nghé duogc xa hoi ton kinh nhu gido duc, y té, van hoéa... thi hanh
vi tham nhiing con xdm hai nghiém trong dén cac gid tri dao duc, xa hoi
truyén théng, gdy ra nhimg hau qua xau, taic dong khong nho dén hé tu tuong
trong xa hoi.

Tom lai, tham nhiing gy ra nhiing hau qua nghiém trong vé chinh tri,
kinh té va xi hoi; gay anh huong xau dén su phét trién moi mit ctia nén kinh
té - x4 hoi; 1am Xuéng cép dao dirc mgt bo phan cén bg, cong chire, vién chirc,
gay bat binh trong du luan x4 hoi, gy anh hudng nghiém trong dén uy tin cua

Dang va Nha nudc.
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3.3. Y nghia, tim quan trong ciia cong tac phong, chéng tham nhiing

3.3.1. Phong, chong tham nhiing gép phan bdo vé ché dé, xdiy dung
Nha nuwéc phdp quyén

Lich str cac triéu dai phong kién Viét Nam va thé giéi cho thiy, nguyén
nhan chu yéu cua sy thay doi tridu dai phong kién nay bang triéu dai phong
kién khéc, ché do phong kién bﬁng ché do tu ban 13 boi sy “muc nat” cua tricu
dai phong kién trudc d6 hoic ciia ché d6 phong kién & giai doan suy tan. Su
“muc nat”, “suy tan” ctia ché do xa hoi dugce thé hién & su yéu kém trong diéu
hanh, quan 1y xa hoi ciia nha nudc, sy tha hoa, bién chat cua quan chtrc va bo
may nha nudc. Noi cach khac, su yéu kém, tri tré khong theo kip su phat trién
ctia x4 hoi trong hoat dong quan 1y, diéu hanh xa hoi ciia nha nudc phong kién
da tao co hoi thuan lgi cho quan liéu, tham nhiing phat sinh, phat trién va dén
luot né, quan lidu, tham nhiing lai 1am suy yéu, muc rudng nha nudc phong
kién, tao tién dé cho su ra doi ciia mot triéu dai khac hodc mét ché do x3 hoi
tién bo, duoc 1ong dan hon.

Nha nuéc Viét Nam dan cha cong hoa (nay 1a Cong hoa xa hdi chu

nghia Viét Nam) ra doi 1a thanh qua cia cudc cach mang nhan dan vi dai do
Pang cong san Viét Nam ldnh dao. Cung véi viéc xdy dung nha nudc kiéu
m&i, dong thoi dé c6 thé xay dung dugce nha nude kiéu méi - Nha nude xa hoi
chu nghia cua dan, do dan, vi dan, toan Bang va toan dan ta phai tién hanh
d4u tranh véi cac té nan, tiéu cuc x3 hoi trong d6 c6 cac hanh vi tham nhiing
va toi pham vé tham nhiing - tan du cta ché d6 cii nhung da tiém an, phat sinh
trong ché do méi. Bac Ho timg noi: “Tham 6, lang phi, quan liéu 1 nhiing x4u
xa clia ché do cii”’. Pau tranh chdng tham nhiing 14 cudc dau tranh gian kho,
lau dai nhung can thiét va phai thuc hién cho duoc boi mot ché do dan chu,
vitng manh, mot xa hoi tbt dep trong d6 cac gia tri cong béng, dan chu va dao
duc x4 hoi dugc dé cao thi cac té nan x4 hoi va toi pham trong d6 co tham
nhiing phai bi dy 1ui va loai bo. Su thiéu kién quyét hodc né tranh trong dau

tranh chdng tham nhiing s& 13 co hoi t6t dé tham nhiing phat sinh, phat trién va

1 Xem: H6 Chi Minh toan tap, Tap 6, Nxb. CTQG H.1995, Tr. 494.
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diéu do sé de doa su ton vong cua ché do, pha hoai thanh qua cach mang cua
nhan dan. Nhin nhan tir khia canh ndo d6 co thé thdy “tham nhiing” chinh 1a
“qudc nan” ctia dat nudc, 1a ké thu ciia nhan dan ta. Bac Ho timg néi: “Tham 6 1
trom cuop... Tham 6, lang phi va bénh quan liéu la ké thu cua nhdn dan, cua bo
doi, cuia Chinh phi. Ké thii khd nguy hiém, vi né khéng mang gwom mang sing
Ma NG nam trong t6 chirc cia ta dé lam hong cong viéc cia ta. Tham 8, lang
phi, quan liéu la mét thir “gidc ¢ trong long !

Hoat dong phong, chong tham nhiing luén duoc Pang va Nha nudc ta
quan tam dic biét. Trong nhitng nam gan day, hoat dong phong, chong tham
nhiing ¢ Viét Nam da dat duoc nhiéu két qua dang khich 1€, tuy nhién két qua
ctia hoat dong nay con chua dugc nhu mong mudn. Tham nhiing vain duoc coi
1a “qubc nan” cua dat nude, 13 mot trong nhitng nguy co de doa su ton vong
ctia ché do xa hoi chu nghia ¢ Viét Nam. Nghi quyét s6 14/NQ-TW ngay 15
thang 5 nam 1996 cua B0 chinh tri vé lanh dao cudc diu tranh chéng tham
nhiing da nhan dinh: Tinh trang tham nhiing da va dang gy ra hau qua hét stc
nghiém trong, lam x6i mon ban chét cua bang va Nha nudc, 1am tha hod doi
ngil can bd, dang vién, tiép tay cho cac thé luc thu dich loi dung chdng pha ta,
uy hiép su tdn vong ciia ché do% Trong chién luge qudc gia phong, chng
tham nhiing dén nam 2020, Chinh pht nhan dinh: “Tham nhiing tro thanh vat
can I6m cho thanh céng cia cong cude déi méi, cho sike chién ddu ciia Pang,
de doa su ton vong cua ché d3. Nhu vay, phong, chéng tham nhiing khong
chi c6 muc dich don thuan 13 lam giam tinh hinh vi vi pham phép ludt noi
chung, t6i pham noi riéng ma nd con cé y nghia quan trong bao vé su viing
manh cta ché d6 x3 hoi chu nghia & Vi¢t Nam. Do do6, phong, chéng tham
nhiing can dugc xem nhu 1a mot nhiém vu quan trong, cép thiét cta toan

Dang, toan dan trong giai doan hi¢n nay.

1 Xem: H4 Chi Minh Toan tép. tap 9, Dao dirc cach mang. (Thang 12/1958). Nxb CTQG. H.1995. Tr. 291.

2 Xem: Ban ndi chinh trung wong, Mot s6 van ban ciia Pang vé phong chong tham nhiing. Nxb. Nxb CTQG.
H. 2005. Tr.04-205.

3 Xem: Chién lugc qudc gia phong, chdng tham nhiing dén nim 2020 Ban hanh kém theo Nghi quyét sb
21/NQ-CP ngay 12 thang 5 nam 2009 cua Chinh phii
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3.3.2. Phong, chong tham nhiing gdp phan ting truéng kinh té dit
nwéc, ning cao doi song nhin din

Thiét hai vat chat do tham nhiing gy ra khong chi 1a sé luong tai san
rt 16n ctia Nha nude, tp thé va cong dan bi cac ddi tugng tham nhiing chiém
doat ma con bao g?)m ca nhiing thi¢t hai vat chit do cac ddi tuong nay lam
that thoat hodc gay lang phi.

Trong thuc té, tham nhiing thyc sy tré thanh van nan c6 tinh toan ciu.
Theo uéc tinh ciia Ngan hang Thé giéi (WB), tham nhiing mdi ndm gy thiét
hai cho nén kinh té thé gi6i 1én t6i hang ty USDY. O Viét Nam, tham nhiing da
va dang gay ra su lo ling, birc xtc 16n cia toan xa hoi. Nhiing thiét hai vat chét
do cac vu tham nhiing giy ra 1a rat 16n, c¢6 vu 1én dén hang ngan ty dong. Néu
so sanh v&i murc thu ngan sach hang nim cta dat nudc, mic chi hang nim
cho y té, gido duc hodc cho an sinh x3 hdi, xoa doi, giam ngheo...thi cang
thay 16 mirc do nghiém trong ctia nhimng thiét hai vat chat do tham nhiing gay
ra. Tham nhiing lam hao ton 16n nguén luc kinh té cua quéc gia, lam cham
nhip ting truong ctia nén kinh t&, 1am cho nén kinh té dat nudc roi vao tinh
trang tut hau ngdy cang xa so voi cac nudc trong khu vuc va thé gidi. Mat
khac, tham nhiing con lam cho nguo61 dan bi thiét hai vé kinh té thong qua viéc

A9

“budc phai dua hdi 167, phai tra thém tién khi mua hang hoa, thanh toan dich
vu... vi gid ca hang hod, dich vu da dugc cong thém cac khoan chi phi, “ti€u
cuc phi”... clia nha san xuét, cung Gmg dich vu. Tham nhiing lam ting thém
ganh nang vé kinh té doi véi nguoi dan trong diéu kién kinh té vén da rat kho
khan. Tham nhiing con lam cho sy chénh I¢ch vé tai san, su phan hoa giau
nghéo trong xa hoi ngay cang tang. Cac loi ich kinh té trong xa hoi khéng dugc
phan chia hop 1y; ngudn luc kinh té ctia xa hoi khong duogc str dung hop li cho
viéc thoa min nhu ciu huéng thy cling nhu tai san xuét ciia cai vt chat cua xa
héi. Biéu nay khong chi gay kho khin cho hoat dong san xuat, phat trién kinh

t€é ma con lam tiém an nguy co mau thuan, bat 6n trong xa hoi.

IXem:http://ww.vietnamplus.vn/Home/The-gioi-thiet-hai-hon-2600-ty-USD-do-tham-nhung/201012/71167.vnplus.
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Vi viy, dé phat trién kinh té nhanh va vimg chic, dong thoi khong
ngimg nang cao doi song, vat chét, tinh than cho nhan dan can thuc hién céc
bién phap can thiét d& phong ngira va dau tranh manh mé véi tham nhiing.
Viéc tich cuc phong, chdng tham nhiing c6 ¥ nhia quan trong khong chi ddi
v6i viéc phat trién, ting truong nén kinh té ma con cé y nghia to 16n, gop
phan quan trong trong viéc cai thién, nang cao doi sdng vat chét, tinh than cho
nhan dan.

3.3.3. Phong, chéng tham nhiing gop plu“in duy tri cac gia tri dao dirc
truyén théng, lam lanh manh cac quan hé xa hgi

Vi dic diém dic trung 1a duoc thuc hién bdi nhitng ngudi ¢6 chire vu,
quyén han va v&i muc dich vu loi, cac hanh vi tham nhiing khong chi gay ra
nhimg thiét hai 16n vé kinh té, tai san cho nha nudc va xa hoi ma nd con lam
ton hai nghiém trong dén céc gia tri dao dirc truyén thong, “lam van duc” cac
quan hé x3 hoi. Su thiéu guong mau trong viéc tudn thu phap luat cia ngudi co
chirc vu, quyén han; su tham lam, vu loi, “thu vén” cho loi ich ca nhan cua
nguoi ¢o6 chue vu quyén han; su tha hoa nhan cach, lgi dung, lam dung quyén
hanh 1am trai phap luat, chiém doat tai san ctia nguoi c¢6 chirc vu quyén han -
su tham nhiing di 1am cho céc gia tri dao duc truyén thong bi cha dap nghiém
trong. Cac gia tri dao duc truyén théng cua xa hoi, cua dan toc nhu long nhan
4i, duc hy sinh, tinh than twong than twong 4i... khong nhitng khong duogc dé
cao ma ngay cang mai mot. Tu tudng coi trong quyén lyc va dong tién (qua
muirc) dd 1am cho nhiéu ngudi c6 chirc vu, quyén han thiéu trach nhiém d6i voi
nha nudc va xa hoi, tho o vo cam voi déng loai, tham chi héng hach, tan bao,
coi thuong ky cuong, vi pham phap luat. Diéu nay tac co tac dong xau rat 16n
ddi v&i x3 hoi, 1am méo mo céc quan h¢ xa hdi, lam bang hoai cac gia tr1 dao
dure truyén thong ciia dan tdc dong thoi ¢ vil cho su tham lam, ich ky, 161 séng
sa hoa truy lac va nhing thoi hu tat xu khac trong xa hoi phat sinh, phat trién.

Trong nhiing ndm gan day, xa hoi, 16i sdng, dao duc truyén théng cua
nguoi Vi¢t Nam bi tAn cong manh mé va bi bién thai & mbc do dang béo
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dong. Mot trong cac yéu té lam cho cac gia tri dao dirc va truyén thong bi tin
cong, xam hai chinh 1a t€ nan tham nhiing. Nhitng hanh vi truéc day von bi ca
cong dé)ng 1én 4n, bi coi 1a xAu, dang 1én an manh mé& nhu “an cép cua cong”,
“dut 16t”, “hdi 16”,... nay da trd thanh hién twong kha pho bién trong x3 hoi.
Céac cum tur nhu “van hoa phong bi”, “chay du an”, “chay chuc”, “chay
t61”,...da va dang xay ra ngdy cang nhiéu, gdy birc xuc 16n trong nhan dén.
Tham nhiing d3 va dang tdn cong manh mé sang ca nhiing linh vuc von duoc
ca xa hoi ton vinh, kinh trong la y té va gido duc. Nhiéu can bd ¢6 chie, co
quyén khong chi “rit rudt” cac cong trinh nha nude phuc vu dan sinh hay san
Xudt ma ca nhiing cong trinh danh dé ton vinh cac anh hung liét sy hay an
chin tién, luvong thuc, thyc pham ma nguoi dan ca nude voi dao 1y “l1a lanh
dum 14 rach” quyén goép dé ung ho dong bao cac ving bi thién tai, bdo 1d, tng
ho nguo1 ngheo. ..

Tham nhiing gép phan 1am suy giam, tham chi 1am bang hoai cac gia tri
dao duc truyén théng cua dan tdc. Su tha hoda trong 161 séng, dao duc va vi
pham phép luat cia mot sd ngudi c¢o chic, c6 quyén trong bd may nha nude
néu khong dugc ngin chin, loai bo s& nhanh chéng lan ra toan xa hoi, tao
thanh xu huéng, trao luu xa hoi, 1am cho xa hoi bi suy ddi va din dén diét
vong. Pé bao vé xa hdi, bao tdn va phat trién céc gia tri dao duc, van hoa
truyén thong thi nha nuéc, mdi nguoi dan va toan xa hoi can dong long,
chung strc dau tranh khong khoan nhuong voi cac hanh vi tham nhiing néi
chung, toi pham vé tham nhiing noi riéng.

3.3.4. Phong, chéng tham nhiing gép phan ciing cé niém tin ciia
nhén din vao ché dj va phdp luit

Nha nuéc 1a co quan quyén luc dugc nhan dan trao quyén, thay mit
nhan dan quan 1y va diéu hanh x3 hoi, bao vé loi ich ciia nhan dan, duy tri ky
cuong va trat tu xa hoi. Pé thuc hién tot chire nang, nhi¢m vu cta minh la
quan ly xa hdi duy tri trat tu, ky cuwong, bao vé lgi ich cua nha nudc, quyén va
loi ich chinh déng cua cong dan, ddu tranh c6 hiéu qua véi cac hanh vi vi
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pham phap luat va toi pham noi chung, hanh vi tham nhiing va t6i pham vé
tham nhiing noi riéng, Nha nudc can phai thyc hién nhitng bi¢én phép manh,
kién quyét va kip thoi. Pau tranh chéng tham nhiing truéc hét 1a ddu tranh
chdng nhitng hanh vi tiéu cuc, d4u tranh véi nhitng can bd, cong chirc mang
quyén luc nha nude nhung lai vi pham phép luat, gay thiét hai cho loi ich cta
Nha nudc, quyén va o1 ich cta nhan dan. Pay la cudc d4u tranh khé khin,
phirc tap, 1au dai nhung rat can thiét. Viéc ddu tranh kip thoi, kién quyét véi
cac hanh vi tham nhiing, t6i pham vé tham nhiing gitip cho cac co quan nha
nuéc loai bo nhitng can bd thoai hoa, bién chat 1am trong sach bé may, ciing ¢
long tin cua nhan dan, qua do tang cuong sic manh dé Nha nude thuc hién tdt
hon chirc nang, nhiém vu ctia minh.

Nan tham nhiing & Viét Nam thoi gian qua dién ra rat nghiém trong va
diéu d6 da gy ra nhitng thiét hai 1on vé ca kinh té va xa hoi ciing nhu 1am
giam sut 1ong tin ctia nhan dan vao Pang, Nha nudc va phap luat. Ban chap
hanh Trung wong Pang cong san Viét Nam nhén dinh: “Tham nhiing, lang phi
van dién ra nghiém trong ¢ nhiéu nganh, nhiéu cdp, nhiéu linh viec véi pham
vi rong, tinh chdt phitc tap, gdy hdu qud xdu vé nhiéu mdt, lam giam sit long
tin ciia nhéan dan, la mot trong nhitng nguy co Iém de doa sw ton vong ciia
Ddng va ché dg ta™. Bio cdo chinh tri ciia Ban chp hanh Trung wong Pang
khoa X tai Dai hoi dai biéu toan quéc lan thir XI cua bang cling danh gia:
“Cong tac phong, chong tham nhiing, ling phi chira dat dwoc yéu cau dé ra.
Quan liéu, tham nhiing, lang phi van con nghiém trong, véi nhitng biéu hién tinh
Vi, phitc tap chia dwoce ngan chan, day hii, gdy birc xiic xd héi”.

Mic du tham nhiing dién ra rat nghiém trong, tham chi c6 trudng hop
cong khai, tring tron nhung nhiéu ngudi dan cam thiy bat lyc, khong dam
dau tranh. Piéu d6 khién cho cudc dau tranh chdng tham nhiing von da kho

khin cang thém khé khan. Nguyén nhan cta thuc té néu trén ¢ nhiéu nhung

Ban chap hanh Trung vong Pang cong san Viét Nam, Nghi quyet s6 04/NQ-TW ngay 21 thang 8 nim 2006
Vé tang cuong s lanh dao ciia Pang doi véi cong tac phong, chong tham nhiing, lang phi.
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cha yéu 13 boi su yéu kém trong quan 1y, diéu hanh x3 hoi néi chung, chi dao,
trién khai cudc ddu tranh chong tham nhiing néi riéng cia cic co quan nha
nuée cd thim quyén. Nhiém vu lam trong sach bd may nha nude qua dé ting
cuong sirc manh cho bd may nha nuée thong qua con dudng dau tranh khong
khoan nhuong véi nan tham nhiing can duge thuc hién mét cach quyét liét.
Chi ¢6 nhu vay mai loai bo dugc hanh vi tham nhiing, mdi khéi phuc dugc
niém tin ctia nhan dan dbi véi Pang, Nha nude va phap luat.

Tom lai, dau tranh phong, chong tham nhiing 1a mot trong nhiing van
dé c6 y nghia quyét dinh d6i v6i sy séng con caa ché do, hanh phuc cta nhan
dan va tuong lai cta dan toc. Pay 1a cudc chién day gian khé, phirc tap nham
chéng lai nhirg théi hu, tit xdu dang tiém 4n trong mdi can bd, cong chirc,
vién chirc - nhiing ngudi dugc nha nudc va nhan dan trao quyén & cic co
quan tir trung wong dén dia phuong. Cudc dau tranh chéng tham nhiing chi co
thé gianh duoc thang loi nhu mong muén khi ¢ su kién quyét trong chi dao
ctia cap uy Pang, ctia chinh quyén cling nhu sy hudng tng, tham gia tich cuc
ctia mdi cong dan. Ngoai ra, can luu ¥ rang, phong va chong 13 hai thanh té
hop thanh ndi dung cia cudc dau tranh nay. Viéc “phong” va “chdng” tham
nhitng 14 hai hoat dong khac nhau nhung c6 quan hé tic dong qua lai 1an
nhau. Phuong chdm chi dao ctia Pang va Nha nudc ta 1a 14y phong ngtra 1a
chinh nhung phai dau tranh kién quyét, khong khoan nhuong véi nhiing
hanh vi tham nhiing d3 x4y ra. Dac biét, khi trién khai hoat dong phong ngira
tham nhiing, Nha nudc va cac co quan, t6 chuc can chd trong thuc hién tbt
phuong cham “Ba khong™ la:

- Thir nhdt, can lam gi, lam thé nao dé can bo, cong chire, vién churc
Nha nude ta khong mudn tham nhiing. Diéu nay chi ¢ thé dat duoc khi ngudi
¢6 chirc vu, quyén han c¢6 lap trudng vimg vang, cd dao dic nghé nghiép cao,
coi trong danh du ban than va gia dinh, dugc hudng ché do dai ngd thod dang
va dugc xa hdi ton vinh. Nhu vay, bén canh viéc cdc co quan, td chirc phai
thuong xuyén thuc hién tdt viéc giao duc tu tudng, dao dliic cong vu, trach
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nhiém coéng din cta ngudi can bd, cong chirc dé can bd cong chirc co 1ap
truong viing vang, nang cao tinh than trach nhiém hoan thanh céng vu, phuc
vu nhan dan, thi Nha nudc can ¢6 chinh sach di ngd, tra cong xung dang,
dam bao doi séng cla can bd, cong chirc dé ho yén tdm cong tac va khong vi
pham phép luat, ky luat. Hién nay, “khéng it can b lanh dao chii chot cdc
cdp, cdc nganh, ké ca can bé lanh dao cao cdp, con thiéu gwong mau trong
viéc gitt gin pham chdt dao dire; chwa di dau trong cudc dau tranh chong
tham nhiing, lang phi va thuc hanh tiét kiém™. Bao cdo cia Ban Chap hanh
Trung wong Pang tai Pai hoi Pang toan qudc lan thir XI cling nhan dinh:
“Tinh trang suy thodi vé chinh tri, tw tuong, dao duc, l6i séng cua mot bo phdan
khéng nhé can bg, dang vién gin véi té quan liéu, tham nhiing, lang phi la
nghiém trong 2. Do d6, trong thoi gian t6i can thuc hién tot giai phap ma Pai hoi
XI ctia Pang da dé ra 1a: “Ndng cao pham chdt dao dirc ciia di ngii cong chikc...
Cdi cdch co ban ché do tién lwong cuia can bg, céng chirc, vién chirc

- Thit hai, 1am thé nao dé nguoi mudn tham nhiing cling khoéng thé
tham nhiing duoc. Pay chinh 1 trach nhiém cta Nha nudc va cac co quan to
chtrc. Bé nguoi ¢ ¥ dinh tham nhiing khong thé thuc hién dugc hanh vi tham
nhiing 13 viéc rat kho. Piéu nay doi hoi Nha nudc phai c6 hé théng chinh
sach, phap luat déng b0, cac cong cu quan ly khoa hoc, chat ché, cac hoat
dong kiém tra, thanh tra, giam sat phai duoc thuc hién thuong xuyén va cé
hiéu qua. Yéu cau dit ra 1a bén canh viéc Nha nude phai khong ngimg hoan
thién hé théng chinh sach, phap luat, nhét 13 chinh sach, phap luat lién quan
dén cac linh vuc quan 1y kinh té, tai chinh, dit dai, tai san cong..., con phai
xay dung co ché phéi hop khoa hoc, kha thi trong hoat dong gifra cac co quan,
t6 chirc, kién toan va khong ngimg nang cao nang luc b may giam sat, thanh

tra, kiém tra dé phat hién va xir Iy tham nhiing. Theo d4nh gia ctia Chinh phu

1 Xem: Ban chdp hanh Trung wong Pang cong san Viét Nam, Nghi quyet s6 04/NQ-TW ngay 21 thang 8
nam 2006 vé ting cuong sy lanh dao ciia Pang d6i voi cong tac phong, chéng tham nhiing, lang phi;

2 Xem: Bao cao ciia Ban Chap hanh Trung uwong Dang khoa X tai Dai hoi dai biéu toan quéc lan tha XI cia
Dang.

3 Xem: Chién lugc phat trién kinh té - x4 hoi 2011 — 2020.
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thi hé théng chinh séach, phap luat & Vi¢t Nam hién nay con chua déng bd va
d6 chinh 14 nguyén nhan chii yéu cia tinh hinh tham nhiing®. Vi vay, dé day
Iui cac hanh vi vi pham phap luat néi chung, tham nhiing n6i riéng, Pang va
Nha nudc can: “Bcfy manh viéc thuc hién Chién luoc cdi cach tu phap dén
nam 2020, xdy dung hé thong tw phdp trong sach, viing manh, bdo vé céng 1y,
t6n trong va bdo vé quyén con nguoi. Hoan thién chinh sdch, phdp ludt vé
hinh s, dén su, thii tuc t6 tung tu phap™?.

- Thur ba, 1am cho can bg, cong chirc khong dam tham nhiing. Nguoi
c6 chirc vu, quyén han s& khong dam tham nhiing khi Nha nudc c6 hé thong
phap luat chat ché, ro rang, da manh dé xur Iy nghiém minh hanh vi tham
nhiing; c6 co ché giam sat, phat hién tham nhiing va dac biét co6 bd may
phong, chéng tham nhiing hoat dong hiéu qua. Khi moi hanh vi tham nhiing
déu bi phat hién kip thoi va bi xir Iy nghiém minh, cac ddi twong tham nhiing
déu bi trimg tri thich dang thi diéu dé co tac dung rin de rat 1on ddi véi cac
hanh vi tham nhiing. Mot trong nhitng nguyén tic co ban trong xir Iy tham
nhiing dugc nha nudc ta xac dinh 1a: “Moi hanh vi tham nhiing déu phai duoc
phdt hién, ngdn chan va xir Iy kip thoi, nghiém minh™. Nghi quyét Pai hoi
Pang toan qudc 1an thir XI ciing chi 16 dé hoat dong phong chdng t6i pham noi
chung, tham nhiing néi riéng dat hiéu qua can phai “... xi [y diing phdp ludt,
kip thoi, cong khai can bo tham nhiing, tich thu sung cong tai san tham nhiing
va ¢6 nguon goc tir tham nhiing; ¢é co ché khuyén khich va bdo vé nguoi ddu
tranh chong tham nhiing, lang phi, tiéu cuc™. Viéc phat hién kip thoi va xu 1y
nghiém minh moi hanh vi tham nhiing s€ c6 tac dung rat 16n trong viéc ran de,
lam cho ngudi ¢6 “diéu kién” tham nhiing khong dam tham nhiing, qua d6 gop

phan han ché va day lui tham nhiing. Tuy nhién, dé hoat dong phong ngira

1 Xem: Chién luge Qudc gia phong, chong tham nhiing dén nim 2020 Ban hanh kém theo Nghi quyét s6
21/NQ-CP ngay 12 thang 5 ndm 2009 cua Chinh phul.

2 Xem: Béo c4o clia Ban Chap hanh Trung uwong Pang khoa X vé cac vin kién Dai hoi XI ciia Dang.

3 Xem: Khoan 1 diéu 4 Luit phong, chong tham nhiing ndm 2005. ) )

4 Xem: B4o céo ctia Ban Chap hanh Trung wong Pang khoa X tai Pai hdi dai biéu toan quoc lan thir X1 cua
Dang.
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tham nhiing dat hi€u qua va on dinh, thi bén canh viée xdy dung phap luét,
hoan thién co ché quan ly kinh té, phat hién, xtr Iy tham nhiing, ki¢n toan déi
ngil can bd, nhat 1a bo may phat hién, xur Iy tham nhiing, thi Nha nudc can phai
dam béao diéu kién lam viéc, c6 chinh sach dai ngd thoa dang, ddm bdo va
khong ngimg nang cao doi sdng vat chat, tinh than cho d6i ngii can bo, cong
chure, vién chirc trong bd may nha nudc. Pay chinh 1a giai phéap 1au dai, on dinh
va bén vitng d6i véi viéc phong, chdng tham nhiing ¢ Viét Nam hién nay.

3.4. Céc bién phap phong, chong tham nhiing

Céc bién phap phong, chdng tham nhiing 1a cac bién phap duoc thuc
hién nham han ché hay triét tiéu cac nguyén nhan lam phat sinh tham nhiing.

3.4.1. Khic phuc nhitng han ché trong chinh sdch, phdp ludt

Pé dau tranh chéng va phong ngira tham nhiing c6 hiéu qué, bién phap
dau tién 1a phai khic phuc nhitng han ché trong cac chinh sach phép luat.

3.4.1.1. Khdc phuc cdc han ché trong thwc thi cdc chinh sdch ciia Ddng
va Nha nudc

Cac chinh sach dén bu, trg gia, cho vay uu dai, chinh sach lai sut,
chinh sach hd trg cho ngudi nghéo, chinh sach tai dinh cu, chinh sach dén on
dap nghia, chinh sach dbi véi gia dinh thuong binh, liét sy ...can dugc cong
khai, minh bach, cin c6 co ché hd trg, tao diéu kién dé nguoi dan thudc dién
chinh sach c6 thé tiép can nhanh chong, thun loi véi cac ngudn hd trg cia
nha nudc, cta xa hoi, tranh phai thong qua cac tang 16p trung gian dé phat
sinh tham nhiing. Can nhanh chéng x6a bo cac chinh sach bao céap, bao hg,
doc quyén, co ché “xin-cho” dé tranh phat sinh tham nhiing. Bén canh d6 can
day nhanh 19 trinh ting tién lwong va thu nhap ctia can bo, cong chirc dam bao
cho ho c6 thé sdng bang cac ngudn thu nhap chinh dang. Piéu nay s& gop
phan khong nho trong viéc giam cac hanh vi tham nhiing. Nang cao hiéu qua
viéc kiém tra, giam sat, thanh tra...vi€c thuc hién cac chinh sach ctia Pang va
nha nudc dé ngan chan tinh trang loi dung thyc hi¢n chinh sach dé truc loi,
tham 6 tai san.
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3.4.1.2. Hoan thién cdc quy dinh cua phap ludt

* Mo rong pham vi diéu chinh cia nhom toi pham vé tham nhiing.

Mic du Luat phong, chong tham nhiing va Nghj dinh s6 120/2006/ND-
CP d3 md rong pham vi diéu chinh cua cic toi pham vé tham nhiing so voi quy
dinh ctia BLHS nhung pham vi diéu chinh cua cac t6i pham vé tham nhiing van
can phai mo rong hon nita nham dép tmg yéu cau cta cudc dau tranh chong va
phong ngira tham nhiing ciing nhu phit hop véi phap luat quéc té.

- Céan xac dinh céac to6i dua héi 10 va moi gii hdi 16 ciing 1a cac toi
pham vé tham nhiing. Hanh vi dua hdi 16 va méi gidi hoi 16 1a cac hanh vi lién
quan mat thiét dén hanh vi nhan héi 16. Thong qua hanh vi dua héi 16 va méi
gidi hoi 19, nguoi nhan héi 16 da loi dung chic vu, quyén han dé gay thiét hai
cho hoat dong diing dan ciia co quan nha nudc, 1am trai cong vu. Hanh vi cia
ho d& xam hai dén cac khach thé bao vé cua céc toi pham vé tham nhiing.
Trong lich sir 1ap phap, nam 1997, Luat sira doi, bé sung BLHS nim 1985
cling d3 quy dinh céc toi dua hdi 16 va moi gidi hdi 16 13 cac toi pham vé tham
nhiing. Quan diém cua cac nha lap phap ctua Putc ciing nhu nhiéu nudc chau
Au khac nhu Cong hoa Phap, Bi, Ha Lan ciing déu coi dua hoi 10 1 t6i pham
vé tham nhiing. Viéc xac dinh cac t6i dua héi 16 va moi gidi hoi 16 1a cac toi
pham vé tham nhiing s& dap tmg duoc yéu cu cip thiét cua cudc dau tranh
chéng va phong ngira té tham nhiing, 1am lanh manh hoa xa hoi, gitr vimg ki
cuong cua nha nudc?,

- Can dua van dé “dua va nhan lgi ich cho ngudi thir ba” vao quy dinh
ciia BLHS. DPiéu 279 va DPiéu 289 BLHS chua dé cap van dé “nhan va dua loi
ich vat chat cho nguoi thi ba”. Pay 1a cac trudng hop ngudi co chirc vy,
quyén han doi héi, da nhan hay s€ nhén loi ich vat chét nhung khong phai cho
chinh minh ma cho nguoi khac (cho cha, me, vg, con tham chi cho ban be,

cép trén...cua ho). Nguoc lai, nguoi dua héi 16 khong truc tiép dua lo1 ich vat

1. V& van d& nay xem thém: Tran Anh Tuin, “Mot s kién nghi dé hoan thién phap luat vé phong, chdng
tham nhiing & Viét Nam hién nay ”, Tap chi kiém sdt s6 22 (thang 11/20006), tr. 20 (26).
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chat cho ngudi c6 chic vu, quyén han ma dua cho ngudi khic c6 quan hé
nhét dinh véi nguoi cé chic vy, quyén han?. Hién nay, loi dung viéc luat chua
quy dinh 1o truong hop “dua va nhan lg1 ich cho ngudi thr ba” nén nguoi
nhan héi 16 va nguoi dua héi 16 da thoa thuin dua loi ich vat chat cho nguoi
thtr ba cht khong dua truc tiép cho nguoi co chic vu, quyén han. Pidu d6 gay
nhiéu khé khin cho hoat dong diéu tra, truy td, xét xtr. Dé ngan chan diéu nay
va tao diéu kién thuan loi cho qua trinh t6 tung, can quy dinh 1 truong hop
“dua hodc nhan loi ich vat chat cho nguoi thir ba” trong c4u thanh toi pham
clia cac t0i dua va nhan héi 16 quy dinh tai cac Diéu 289 va 279 BLHS.

- Can bo sung cac quy pham diéu chinh van dé tham nhiing trong linh
vuc tu nhan. Phap luat ctia nhiéu quéc gia cling dang mo rong pham vi diéu
chinh cac toi pham tham nhiing sang linh vuc kinh té tu nhan. Cong udc cia
Lién hop qudc vé chdng tham nhiing tai Didu 21 va Diéu 22 di quy dinh cac
van dé vé dua hdi 16 va tham 6 trong linh vuc kinh té tu nhan?. B ludt hinh
su CHLB Puc tai Diéu 299 da quy dinh to6i “Nhan va dua hoi 16 trong giao
dich kinh doanh®. Pay 1a nhitng thuc tién 14p phap quan trong lam tién dé dé
nghién ctru, xay dung cic quy pham diéu chinh céc t6i pham vé tham nhiing
trong linh vuc kinh té tu nhan phu hop voi diéu kién ctia Viét Nam.

* Sira d6i, bo sung mot $6 quy dinh vé céc toi pham vé tham nhiing.

- Hanh vi tham nhiing d3 duoc Luét phong, chong tham nhiing dinh
nghia. Tuy nhién, B luat hinh sy lai chua dua ra dinh nghia céac to1 pham vé
tham nhiing. Pinh nghia toi pham vé tham nhiing 1a mdt can cu phap li rat
quan trong trong vi¢c xac dinh khach thé loai cua cac toi pham vé tham nhiing
cling nhu trong viéc xac dinh ro rang cac to1 pham vé tham nhiing tao diéu

kién thuan loi cho hoat dong chdng va phong ngira tham nhiing.

1. Can phan biét truong hop nay vai truong hop loi dung anh huong ddi voi nguoi ¢ chirc vu, quyén han dé
truc loi (Piéu 291 BLHS).

2.Xem cac diéu 21 va 22 Cdng udc clia Lién hop qudc vé chdng tham nhiing (United Nations Convention against Corruption),
tai trang web: http:/Amww.unodc.org/unodc/entreaties/ CAC/index.html.

3 Xem: Truong Dai hoc Luat Ha Noi, Bé ludt hinh sw Cong hoa lién bang Pirc (Ban dich), Nxb. CAND,
2011, tr.466.
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Khi di mé rong pham vi chu thé ciing nhu hanh vi tham nhiing thi cling
phai stra lai dinh nghia vé tham nhiing trong Luét phong, chéng tham nhiing
vi day la co so dé luat hinh sy dinh nghia td1 pham vé tham nhiing. Hanh vi
tham nhiing nén duoc dinh nghia: “Tham nhiing la nhitng hanh vi co lién
quan dén viéc sir dung chirc vu, quyén han dé vu loi”. Pinh nghia nay s& md
rong duoc pham vi cha thé thuc hién cac hanh vi tham nhiing va phu hop véi
dinh nghia ciia T6 chic minh bach qubc té. Pong thoi, Luat phong, chéng
tham nhiing ciing can bo sung khai niém chirc vu, quyén han theo huéng
khong chi 1a chitc vu, quyén han trong linh vuc cong ma ca chirc vu, quyén
han trong cac doanh nghiép tu nhan.

Bo luat hinh sy nén quy dinh cac tdi pham vé tham nhiing vao cling
mot muc. Hién nay, theo quy dinh ciia Luat phong, chong tham nhiing va
Nghi dinh s 59/2013/ND-CP ngay 17 thang 6 nam 2013 ctia Chinh phu, quy
dinh chi tiét mot s6 diéu cua Luat phong, chéng tham nhiing, thi co dén 21 toi
danh thudc céc toi pham vé tham nhiing dugce quy dinh rai rac & cac chuong
trong BLHS. Vi vy can phai dua cac t6i danh ndy vao cing mot muc dé vira
dam bao yéu cau cua ki thuat 1ap phap (co cung khach thé loai) vira tao diéu
kién thuan tién, dé dang cho nhan thic va ap dung cac quy dinh nay trong
thue tién.

- Stra ndi dung quy dinh cua Diéu 279 BLHS: T6i nhan héi 10

Quy dinh hién hanh cta t6i nhan héi 16 (Piéu 279 BLHS) van con mot
s6 bat cap:

Viéc quy dinh tinh tiét “doi héi 16, sach nhidu” 1a tinh tiét dinh khung
tang nang tai diém d khoan 2 Piéu 279 BLHS con chua hop li vi:

+ Chua dap tng dugc muc dich, yéu cau cia viéc xay dung cu thanh
t6i pham (CTTP) co ban, dic biét 13 yéu cau “tinh khai quéat cao” va “rd rang”

cia CTTP. Tinh tiét “doi héi 16 14 tinh tiét dinh khung ting ning tai khoan 2

1. V& muc dich va yéu cdu trong viéc xay dung CTTP xem: Nguyén Ngoc Hoa, K7 thudt xdy dung cau thanh
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Piéu 279 BLHS, diéu do nghia l1a: hanh vi nhan héi 160 mudn thoa mén truong
hop nay trudc hét phai thoa man CTTP co ban. Tuc 14 trudc hét chi thé phai co
hanh vi “d3 nhan” hodc “s& nhan” tién, tai san hodc loi ich vat chat dé lam hay
khong lam mot viéc vi loi ich hodc theo yéu cAu clia nguoi dua héi 16 va sau d6
can chimg minh ngudi nay c¢6 thém hanh vi “doi héi 16”. Thuc chat hanh vi
“doi hdi 16” da bao ham cé hai truong hop “da nhan” hoac “sé nhan loi ich”.
Nhu vay, viéc quy dinh “doi héi 16 14 tinh tiét dinh khung ting ning s& tao ra
su bat hop li (tao ra qua trinh nguoc) trong qua trinh dinh tdi danh.

+ Chua thé hién rd nguyén tic phan hoa TNHS.

Piéu 279 BLHS duoc xay dung thanh bon cu thanh t6i pham bao gom
CTTP co ban tai khoan 1 va cac CTTP tang nang TNHS tai cac khoan 2, 3 va
4. Trong d6 “doi hoi 16 1a tinh tiét dinh khung ctiia CTTP ting ning tai khoan
2. Piéu nay 1a chua hop li, truong hop “doi hdi 10” véi gia tri tai san it (dudi
mudi triéu ddng) sé c6 tinh nguy hiém it hon nhiéu so v&i nhimng trudng hop
“d0i hoi 10” voi gia tri tai san 16n (tr mudi triéu dong dén dudi nam muoi
triéu dong). Do d6, “doi hbi 16” véi gia tri tai san it nén dugc xép vao khoan 1
Piéu 279 BLHS va “doi hdi 16” véi gia tri tai san 16n nén duge xép vao khoan
2 Piéu 279 BLHS s& dam bao nguyén tic phan hoa TNHS duoc tot hon. Mt
khac, truong hop “doi hdi 16” ¢6 gia tri tai san tir nim muoi triéu dong trd 1én
s€ khong thudc khoan 2 ma s€ thudc khoan 3 (néu tai san nhan héi 16 co gia tri
tir nam muoi triéu dong dén dudi ba trim triéu dong) hodc khoan 4 (néu gia
tri tai san nhan héi 16 ¢ gia tri tur ba tram tri¢u déng tr¢ 1€n). Tuy nhién, céc
khoan 3 va 4 lai khong c6 tinh tiét ting nang “doi hoi 16”. Nhu vay, trong cac
truong hop nay, cac CTTP ting nang tai khoan 3 va khoan 4 Diéu 279 BLHS
s& khong phan anh duoc ddy du tinh nguy hiém cho xi héi ctia hanh vi pham
t6i vi khong phan anh hét cac dau hiéu ctia hanh vi khach quan bao gom dau

hi¢u “doi hoi 10 va dau hi€u “gia tri tai san nhan hoi 10”.

toi pham va viéc hoan thién Bo ludt hinh sy, Tap chi luat hoc s6 4/2006 trang 15 va cac trang tiép theo.
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Nhu vay, tinh tiét “doi hdi 10” nén duoc lya chon 1a mot trong cac tinh
tiét cia CTTP co ban bén canh céc tinh tiét “da nhan” hodc “s& nhan loi ich”.
Cach xay dung nhu vay vua tranh duogc cac bat cap ké trén, vira ddm bao tinh
logic trong nd1 dung cia CTTP co ban.

- Hoan thi¢n quy dinh cua Piéu 289 BLHS: Toi dua hoi 10

Piéu 289 BLHS khong mo ta cac hanh vi khach quan cta toi dwa hdi 16
ma chi néu tén hanh vi kém theo cac diéu kién phai chiu trach nhi¢m hinh su
ctia hanh vi ndy. Cach xdy dung nay vira thiéu sy rd rang trong viéc nhéan thirc
vira thiéu can cir trong thyc tién ap dung cac quy dinh ctia Diéu luét nay.

3.4.2. Thuc hién cong khai, minh bach trong hoat dong cua cdc co
quan Nha nwéc, té chive xa hoi

Thuc hién cong khai, minh bach 1a bién phép quan trong trong phong,
chéng tham nhiing. Cong khai minh bach s& dam bao ngin ngira cac hanh vi
vi pham cua cac can bd, cong chirc, vién chirc khi thi hanh c6ng vy, nhiém vy
vira ddm bao cho nguodi dan cé thé hiéu va gidm sat cac hoat dong ctia can bo,
vién chtrc nham dam bao quyén loi ctia minh.

- Nguyén tic céng khai, minh bach

Luat phong chong tham nhiing quy dinh hai nguyén tac thuc hién cong
khai, minh bach.

+ Nguyén tic cong khai, minh bach, bao dam cong bang, dan chu trong
cac chinh sach, phap luat va viéc t6 chtrc thuc hién chinh sach, phap luat.

Theo nguyén tic ndy, cic chinh sach, phap luat khi xay dung phai dam
bao tinh cong khai, minh bach. Pudng 16i, chinh sach ciia Pang va quy dinh
trong cac van ban phap luat cia Nha nudc phai dam bao sy céng bang, dan
cha. Piéu nay s& tao co so vitng chic cho viéc thyc hién cong khai, minh bach
trong cac hoat dong ctia cac co quan, td chure, don vi.

+ Nguyén tic cong khai trong hoat dong ctia cac co quan, to chire, don vi.
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TAt ca cac co quan, t6 chuc, don vi phai thyc hién cong khai hoa cac
hoat dong cua co quan, td chtrc, don vi minh, trir nhitng hoat dong thudc vé bi
mat cta nha nudc. Nguyén tic ndy dam bao moi can bd, nhan vién trong co
quan, td chue, don vi phai thuc thi dung nd1 dung nhitng hoat dong da duoc
cong khai déng thoi tao co ché thue hién sy giam sat c¢6 hi¢u qua hoat dong
cua cac co quan, don vi, td chue.

- Cdc linh vuc hoat dong phai cong khai, minh bach

+ Cong khai, minh bach trong mua sam tai san cong va xay dung co ban;

+ Cong khai, minh bach trong quan 1y dy an dau tu xay dung;

+ Cong khai, minh bach vé tai chinh va ngan sach nha nuéc;

+ Cong khai, minh bach viéc huy dong va st dung cac khoan dong gép
cua nhan dan,;

+ Cong khai, minh bach vi¢c quan ly, str dung cac khoan ho trg, vién tro;

+ Cong khai, minh bach trong quan 1y doanh nghiép cua Nha nudc;

+ Cong khai, minh bach trong c6 phan hoa doanh nghiép ctia Nha nudc;

+ Cong khai, minh bach bao cdo kiém toan viéc st dung ngan sach, tai
san cta Nha nudc;

+ Cong khai, minh bach trong quan 1y va sir dung dat;

+ Cong khai, minh bach trong quan 1y, str dung nha 6;

+ CoOng khai, minh bach trong linh vuc gido duc;

+ Cong khai, minh bach trong linh vuc y té;

+ Cong khai, minh bach trong linh vyc khoa hoc - cong nghg;

+ Cong khai, minh bach trong linh vyc thé duc, thé thao;

+ Cong khai, minh bach trong hoat dong thanh tra, giai quyét khiéu nai,
td céo, kiém toan nha nuéc;

+ Cong khai, minh bach trong hoat dong giai quyét cac cong viéc cua

co quan, to chirc, don vi, ca nhan;
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+ Cong khai, minh bach trong linh vuc tu phép;

+ Cong khai, minh bach trong cong tac to chuc - can bo;

+ COng khai bao cdo hang nam vé phong, chdng tham nhiing.

- Co ché dam bdo céng khai, minh bach

Pé dam bao thyuc hién cong khai, minh bach, Luat phong, chéng tham
nhiing quy dinh cu thé cac hinh thic cong khai, minh bach ciing nhu quyén yéu
cau cung cap thong tin ctia c nhan. Theo d6, cac hinh thic cong khai bao gom:

+ Cong bd tai cude hop cua co quan, t6 chure, don vi;

+ Niém yét tai tru s& lam viéc cua co quan, td chire, don vi;

+ Thong bao béng van ban dén co quan, td chirc, don vi, c4 nhan c6
lién quan;

+ Phét hanh an pham;

+ Thong bdo trén cac phuong tién thong tin dai chung;

+ Pua Ién trang thong tin dién tu;

+ Cung cap thong tin theo yéu cau ciia co quan, to chirc, ci nhan.

Cung véi viéc quy dinh cac hinh thirc cong khai, minh bach, diéu 32
Luat phong, chdng tham nhiing quy dinh 16 quyén yéu cau cung cp thong tin
cua ca nhan. Theo do, can bd, cong chirc, vién chirc va nguoi lao dong khac
c6 quyén yéu cau ngudi dimg dau co quan, to chitrc, don vi noi minh lam viée
cung cép thong tin vé hoat dong cua co quan, td chtre, don vi do. Cong dan co
quyén yéu cau Chu tich Uy ban nhan dan xa, phudng, thi trAn noi minh cu tra
cung cép thong tin vé hoat dong cua Uy ban nhan dan xa, phuong, thi tran do.

Trong truong hop co quan, to chire, c4 nhan yéu cau cung cap thong tin
c6 can ctr cho rang viée cung cip thong tin 1 chua day du hodc trai phap luat
thi c6 quyén khiéu nai. Viéc khiéu nai va giai quyét khiéu nai duoc thuc hién
theo quy dinh cuia phap luat vé khiéu nai. Truong hop ngudi bi khiéu nai do

Thu tudéng Chinh pht bo nhiém hodc 14 ngudi ding dau co quan trung uong
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ctia céc to chire chinh tri - x4 hoi thi khiéu nai 1én Truong Ban Chi dao Trung
wong vé phong, chéng tham nhiing.

- Thire hién phdn céng trdach nhiém, quyén han ré rang giita cdc chii
thé quan li

Céac chu thé quan li, dac bi¢t 1a cac chu thé duoc giao quan li khdi tai
san 16n cta Nha nudc phai gan véi trach nhiém cu thé rd rang. Tang cudng
cong tac thanh tra, kiém toan dam bao c6 thé kiém soat tot khdi lugng tai san
cong. Xay dung co ché quan li, giam sat viéc sir dung tai san cong, dam bao
cho viéc st dung tai san céng hiéu qua nhat phuc vu cho loi ich chung cia
cong dong.

- P6i méi cdc chinh sach diéu hanh ciia Nha nude

Nha nuéc khong nén can thiép qua sdu vao nén kinh té ma chi thuc
hién viéc quan li trén binh dién vi md. Nha nuéc nén han ché st dung céc
chinh sach “diéu tiét” thi truong, han ché nhitng cdm doan khong can thiét
trong cac hoat dong san xuét, kinh doanh, dam bao cho thi truong phat trién
tu do theo quy luat cung — cau nham han ché nhitng hanh vi héi 10.

- Tang cuong cai cach hanh chinh

Can gan chit cai cach hanh chinh voi chéng tham nhiing bang céac bién
phap manh mé va quyét liét. Tap trung vao xoa bé cin ban co ché “xin - cho”
ddi voi cac linh vuc, cac cép hanh chinh dé loai bé tiéu cuc, sich nhidu, tham
nhiing. Nha nudc can xoa bo triét dé hon “co ché chil quan ddi véi doanh
nghiép nha nuéc”, tach bach quan Iy hanh chinh nha nuéc véi quan 1y san xuat
- kinh doanh, ddy nhanh qua trinh c6 phan hoa doanh nghiép nha nudc. Pay 1a
giai phap cin ban nhat dé loai bo co ché chu quan va co quan chu quan dbi voi
doanh nghiép nha nudc va chéng tham nhiing phat sinh tir viéc loi dung co ché.

Tiép tuc trién khai déng b0, nang cao chat luong co ché “mot cira” theo
yéu cau cong khai, minh bach coi d6 1a budc dot pha trong cai cach thu tuc
hanh chinh dé loai bo cac thu tuc hanh chinh rudm ra, nhiéu cira, phtc tap
lam ndy sinh ti€u cuc, tham nhiing, can tré cac hoat dong kinh té - x3 hoi. Co
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ché “mot cira” con tao sy lién théng giita cac co quan chic ning trong giai
quyét thu tuc hanh chinh dugc nhanh chéng, kip thoi, xac dinh 13 trach nhiém
¢ tung khau cong viéc; tao diéu kién cho viéc co céu lai to chitc duoc tinh
gon, hop 1y hon & cac cap hanh chinh.

Ting bude xdy dung chinh sach tién luong va cac ché do dai ngod voi
can bo, cong chirc hanh chinh nha nuéc thoa dang, dé ho yén tim thyc thi
cong vy, khong nhan hdi 16. Thyce hién tdt viéc minh bach, tai san, thu nhap
cua can bg, cong chuc, vién chirc. Pam bao c6 dugce doi ngli can bd trong
sach, c¢6 trach nhiém cao; muc luong phai gin véi hidu qua cong viéce ctia can
b0, cong chirc dam nhan; néu vi pham s€ bi xtr Iy nghiém lam cho ho khong
dam tham nhiing.

- Minh bach tai san, thu nhdp cua cdan bo, cong chirc, vién churc

Minh bach hoa tai san, thu nhap ctia can by, cong chirc, vién chuc sé
g6p phan han ché t6i da hanh vi tham nhiing. Pham vi phai ké khai tai san, thu
nhap bao gom:

+ Cén b tur Pho truéong phong cua Uy ban nhan dan huyén, quén, thi
x4, thanh phd thudc tinh trd 1én va twong duong trong cic co quan, t chic,
don vi;

+ Mot sb can bo, cong chire tai x4, phuong, thi trdn; nguoi 1am cong tac
quan 1y ngin sach, tai san ctia Nha nudc hodc truc tiép tiép xtc va giai quyét
cong viéc cua co quan, td chure, don vi, ca nhan;

+ Ngudi tng cir dai biéu Qudc hoi, dai biéu Hoi dong nhan dén.

Céc loai tai san phai ké khai bao gom:

+ Nha, quyén st dung dat;

+ Kim khi quy, da quy, tién, gidy to c6 gia va cac loai tai san khac ma
giad tri cua mdi loai tir ndm muoi triéu déng tré 1én;

+ Tai san, tai khoan ¢ nudc ngoai,

+ Thu nhp phai chiu thué theo quy dinh ctia phap luat.
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Co quan, td chirc, don vi ¢6 trach nhiém quan 1y va luu gitr ban ké khai
tai san ciia ngudi c¢6 nghia vu ké khai do minh quan 1y; t6 chirc viéc xac minh
theo quyét dinh ciia co quan, t6 chirc c6 thAm quyén; két luan vé sy minh
bach trong ké khai tai san va cong khai két luan d6 theo quyét dinh cta co
quan, to chirc c6 thAm quyén trong cac truong hop quy dinh tai Piéu 50 cia
Luét phong, chéng tham nhiing.

Nguoi ké khai tai san khong trung thuc bi xu 1y ky luét theo quy dinh
ctia phap luat. Nguoi tmg ctr dai biéu Qudc hoi, dai biéu Hoi dong nhan dan ma
ké khai tai san khong trung thuc thi bi xoa tén khéi danh sach nhitng nguo1 ing
cu; nguoi dugc du kién bd nhiém, phé chuan ma ké khai tai san khong trung
thuc thi khong duoc bo nhiém, phé chuan vao chic vu da duy kién.

3.4.3. Tang cwong hiéu qud hoat dong phat hién va xir li tham nhiing

- Dam bdo co ché bdo vé ngudi to gidc, t6 cdo cdc hanh vi tham nhiing

Hanh vi tham nhiing dugc phat hién thong qua nhiéu hinh thic khac
nhau trong d6 t6 giac, td cdo cua can bo, cong dan 13 mot ngudn quan trong.
T giac, td cdo cua can bo, cong dan thong qua cac hinh thirc, nhu td céo truc
tiép, gtri don td céo, to cao qua dién thoai, td céo béng email...

Theo quy dinh, nguoi td céo phai néu rd ho, tén, dia chi, ndi dung tb
c40 va cung cap cac thong tin, tai liéu lién quan dén nodi dung t6 céo.

Mot trong nhiing 1i do khién nhiéu nguoi khong dam té giac, to céo
hanh vi tham nhiing 13 do so bj tra thu, nhat 13 trong trudng hop nguoi co
hanh vi tham nhiing 1a nhiing nguoi 1anh dao hay thu truéng co quan. B luét
t6 tung hinh sy va mot s6 vin ban khac da c6 nhiing quy dinh dé bao vé
nhimg nguoi td gic, td cao tham nhiing, nhung nhimg quy dinh ndy van con
chua dap tmg dugc yéu cau dam bao cac quyén va loi ich ciia nhitg ngudi t6
giac, t6 cao tham nhiing. D¢ ting cudng viéc bao vé quyén va loi ich cho
nhimg ngudi td giac, t cdo hanh vi tham nhiing, can phai ban hanh Luat bao

vé nan nhan va nhan chtng, trong d6 quy dinh cu thé cac chuong trinh bao vé
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nan nhan bao gém cac quy dinh vé co quan thuc hién, co ché phéi hop thuc
hién, ngudn kinh phi, quyén ctia cac chu thé tién hanh bao vé cling nhu quyén
cua nhirng ngudi tham gia chuong trinh bao vé nay. Pay sé 1a can ctr phép li
quan trong dé thuc hién céc chuong trinh bao v¢ nan nhan va nhan ching,
dam bdo an toan tuyé¢t ddi tinh mang, suc khoe va tai san ctiia ho va gia dinh
ho, gitp ho an tam trong viéc hop tac vdi cac co quan bao vé phép luat.

- Tang cwong phat hién va xw li tham nhiing

Tang cudng hoat dong kiém tra phat hién tham nhiing cta cac co quan
quan 1i nha nudc. Thu trudng co quan quan 1y nha nude, nguoi ding dau cac
co quan, to chic, don vi ¢ trach nhiém thuong xuyén t6 chic kiém tra viéc
chép hanh phap luét ctua co quan, td chure, don vi, ca nhan thudc pham vi quan
Iy ctia minh nham kip thoi phat hién hanh vi tham nhiing. Khi phat hién c6
hanh vi tham nhiing, can phai kip thoi xt 1y theo tham quyén hodc thong bao
cho co quan thanh tra, diéu tra, Vién kiém sat c6 thAm quyén.

Co quan thanh tra, kiém toan, Co quan diéu tra, Vién kiém sat, Toa an
thong qua hoat dong thanh tra, kiém toan, diéu tra, kiém sat, xét xir c¢6 trach
nhiém chii dong phat hién hanh vi tham nhiing, xtr Iy theo thim quyén hoic
kién nghi viéc xir 1y theo quy dinh cta phap luat va chiu trach nhiém trudc
phap luat vé quyét dinh cta minh.

Quéc hoi, cac co quan ctua Qudc hoi, doan dai biéu Qudc hoi, hoi dong
nhén dan, dai biéu Qudc hoi, dai biéu Hoi déng nhan dan thong qua hoat dong
giam sat co trach nhiém phat hién hanh vi tham nhiing, yéu cau hodc kién
nghi viéc xur ly theo quy dinh cta phép luat.

Bén canh vi¢c phat hi¢n hanh vi tham nhiing, cic Co quan diéu tra,
Vién kiém sat, Toa 4n can tang cuong cac hoat dong diéu tra, truy td va xét xir
nguoi pham td1, ddm bao cac vu an tham nhiing duogc giai quyét nhanh chong,

chinh xéc, hinh phat nghiém khac d¢am bao tinh rin de.
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- Tang cuong hoat dong truyén thong trong phong, chéng tham nhiing

Trong cudc chién chéng tham nhiing, truyén thong giit mot vai vo cling
quan trong. Truyén thong, bao chi khong chi tap trung thuc hién nhiém vu giam
sat va dua tin vé hoat dong phong, chéng tham nhiing ma quan trong hon can
phai tap trung vao viéc diéu tra vé cac vu viéc, cac hanh vi va cdc ca nhan tham
nhiing. Tang cuong vai trd cta bao chi va truyén théng trong viéc theo ddi phan
tich hoat dong cua cac co quan nha nudc, phat hién va phan anh chinh xac, kip
thoi cac vu viée tham nhiing va tao ra dién dan cho dong ddo cong ching tham
gia phat hién va td giac tham nhiing, tao ra du luin xa hoi 1én &n manh mé cac
hanh vi tham nhiing nhét 13 cAc hanh vi tham nhiing cta cac can bd co6 chue vu
cao, tham nhiing gay ra thiét hai 16n. Bao chi can phai tré thanh ngudi ban dong
hanh ctia nguoi dan trong cudc chién chdng tham nhiing.

- Téing cuong phéi hop giita cdc co quan nha nude, t6 chire chinh tri,
16 chirc chinh tri - xd héi, t6 chirc xd héi nghé nghiép trong phong, chong
tham nhiing

Cudc chién chdng tham nhiing doi hoi phai co sy phdi hop dong bd
gilta cac co quan, t6 chirc don vi trong toan bd hé théng chinh tri. Cac co
quan, td chirc, don vi tao diéu kién va phéi hop cling vé1 cac co quan chuyén
mon nhu thanh tra, kiém toan dé phat hién cac hanh vi tham nhiing; phdi hop
v6i cac co nha nude c6 thim quyén, dic biét 1a Co quan diéu tra, Vién kiém
sat, Toa an trong viéc xu li cac hanh vi tham nhiing. Chi trén co s& su phdi két
hop chit ché giita cac co quan, t6 chirc, don vi véi cac co quan nha nude cd
tham quyén phat hién va xir li tham nhiing thi hoat doéng phong, chdng tham
nhiing méi dat hi¢u qua cao nhat.

3.4.4. Khdc phuc nhitng han ché trong nhdn thirc, tw tuéng ciia cdn b,
céng chire ciing nhw trong hoat dong bé nhigm, luén chuyén cin bj

- Tang cuong gido duc dao dirc, pham chat cho cdn bd, cong chike,

vien chirce
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Giao duc dao duec, ph:flm chit cho céan bo, cong chirc, vién chuc la van
dé quan trong nham han ché tham nhiing. Can phai loai bo nhiing tu tudng
hach dich, ctra quyén, sach nhiéu & mot bd phan can bo, vién chirc dé doi héi
10, diic biét 1a can bo lam viéc trong cac linh vuc dé phat sinh tham nhiing nhu
nhiing linh vyc lién quan dén tai chinh, tién té, von dau tu, cép phat von,
duyét du 4n dau tu, cip gidy phép, duyét han ngach... Cac to chirc xa hoi -
nghé nghiép phdi hop véi co quan nha nudc co thim quyén ban hanh quy tic
dao duc nghé nghiép ddi voi hoi vién ciia minh theo quy dinh cta phap luat
nham ting cuong dao dirc, nhan cach cua cac hoi vién.

- Thure hién tot cong tdac quy hoach va bé nhiém cdan b

Cong tac quy hoach va bo nhiém can bo thoi gian qua da c6 nhiéu doi
mao1 nhung nhiéu co quan, td chirc, don vi van chua thyuc hién tot. Diéu d6 doi
hoi phai khac phuc tu tuong cuc bo, dia phuong, bé phai trong cong tac bd
nhiém can bd. Lam tot cong tac td chirc can bd, lya chon va bd nhiém nhirng
can bg co6 du nang luc, phém chét chinh tri va dao dirc tot vao nhirng vi tri chu
chdt cta co quan, t6 chure, don vi. Thuc hién tot viéc luan chuyén can bd, nhat
1a nhitng can bd lam viéc trong nhiing linh vuc dé phat sinh tham nhiing.

3.4.5 Déi méi manh mé céng tic tuyén truyén, phé bién gido duc
phdp ludt vé tham nhiing

Thoi gian qua dd c6 nhiéu vin ban cia Pang va nha nudc duge ban
hanh nham ting cuong hoat dong tuyén truyén, phd bién, gido duc phap luat
vé phong, chéng tham nhiing, nhu Chi thi s6 32-CT/TW ngay 09 thang 12
nam 2003 ctia Ban bi thu vé ting cuong sy 1anh dao ciia Pang trong cong tac
phd bién, gido duc phap luat, ning cao ¥ thic chap hanh phép lut cua can bo,
nhan dan; Nghi quyét Hoi nghi lan thir ba Ban Chap hanh Trung wong Pang
khoa X vé ting cudng su lanh dao ctia Pang dbi véi cong tac phong, chdng
tham nhiing, lang phi; Quyét dinh sé 137/2009/QD-TTg ngay 02 thang 12
nam 2009 cta Thu tudng chinh phi phé duyét dé an dua ndi dung phong,
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chéng tham nhiing vao chuong trinh gido duc, dao tao, boi dudng; Luat Pho
bién, Gido duc phap luat nim 2012 va gan day nhat 1a Chi thi s6 10/CT-TTg
ngay 12 thang 6 nam 2013 cua Thu tudéng Chinh phu vé viéc dua ndi dung
phong, chéng tham nhiing vao giang day tai cac co s& gido duc, dio tao tir
nam hoc 2013-2014. Nhiing vin ban ndy 1a nhiing tién dé quan trong dé ting
cudng cong tac tuyén truyén, phd bién, gido duc phap luit vé phong chdng
tham nhiing, can phai ting cudng hon nita hoat dong tuyén truyén, phd bién,
gido duc phap luat vé phong chéng tham nhiing theo hudng:

- M6 rong pham vi tuyén truyén, pho bién, gido duc phap luat vé phong
chéng tham nhiing

Hoat dong tuyén truyén, phd bién, gido duc phap luat vé phong chéng
tham nhiing can duogc tién hanh sau rong dén moi ting 16p nhan dan dé tat ca
moi ngudi trong xa hoi déu hiéu rd vé nguyén nhan, tac hai ctia tham nhiing
cling nhu cac bién phap phong, chdng tham nhiing, dic biét phai 1am cho moi
nguoi hiéu 16 co ché bao vé ngudi td cdo tham nhiing, dé ho vimg tim dam
dung ra té cdo tham nhiing va nhan duoc sy tng hd ctia nhimg ngudi khac
trong xa hoi. C6 nhu vay, ching ta méi huy dong dugc sttc manh cua toan thé
nhan tich cuc tham gia phat hién, t6 cdo tham nhiing nham nang cao hiéu qua
hoat dong dau tranh chéng va phong ngira tham nhiing.

- P6i méi co ban cac hinh thirc tuyén truyén phd bién, gido duc phong,
chéng tham nhiing

Hinh thirc tuyén truyén, pho bién, gido duc phong, chong tham nhiing
can dugc ddi m&i mot cach co ban. Bén canh hinh thic bao céo, thuyét trinh
truyén thdng, can st dung linh hoat nhiéu hinh thirc, nhu tu vin mién phi vé
phong, chong tham nhiing thong qua cac t6 chirc nhu Hoi luat gia, cc van
phong tu van phéap luat, cac cong ty luat... DAy manh hinh thic tuyén truyén,
phd bién, gido duc phong, chéng tham nhiing thong qua loa truyén thanh,

internet, pa-nd, ap-phich, tranh c6 dong; niém yét cong khai cac thong tin vé
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phong, chéng tham nhiing tai tru s, bang tin cta co quan, t chirc, khu dan
cu; Tang cudng to chire cac cudce thi tim hiéu phap luat phong, chéng tham
nhiing; 16ng ghép viéc tuyén truyén, phd bién, gido duc phong, chéng tham
nhiing trong cac hoat dong van hoa, van nghé, sinh hoat ctia cac co quan, td
chtic, cau lac bo; Xdy dung céc ti sach phap ludt co day du cac tai liéu vé
phong chéng tham nhiing tai cac co quan, té chirc, cac thon x6m, khu dan
cu...

Hoat dong tuyén truyén, gido duc, pho bién vé phong, chéng tham
nhiing can phai duoc tién hanh mot cach thuong xuyén, lién tuc nham tang
cuong y thirc ctia mdi c4 nhan trong xa hoi dong gop cong sirc vao cude chién
chéng tham nhiing.

- Poi méi co ban viéc bién soan cac ndi dung tuyén truyén pho bién,
gido duc vé phong, chong tham nhiing

Céac ndi dung tuyén truyén, pho bién, gido duc vé phong, chong tham
nhiing can duoc bién soan phi hop véi cac nhom dbi twong khac nhau trong
x4 hoi theo hudng don gian, dé hiéu, dé tiép thu nhung phai dam bao sinh
dong, hap dan, 16i cubén nguoi doc, nguoi xem. Pay 1a mot diéu khong dé doi
hoi phai ¢6 cac nhom chuyén gia thudc nhiéu linh vuc chuyén moén nhu luat
hoc, tam 1y hoc, gido duc hoc, xa hdi hoc... cung phéi hop bién soan nham tao
ra nhimg san pham tuyén truyén, phd bién, giao duc vé phong, chdng tham
nhiing thue sy ¢ chat luong cao, 16i cudn, hap dan.

Céac ndi dung tuyén truyén, pho bién, gido duc vé phong, chong tham
nhiing can duogc thé hién mot cach sadng tao, sinh dong, d& hiéu, dé nho, dé
tiép thu. Cac ndi dung vé phong, chéng tham nhiing can dugc chuyén thé
thanh nhiéu hinh thirc sinh dong, hap dan nhu kich, pa-né, &p-phich, tranh cd
dong, video, phim anh.. .dé 16i cudn duge moi tz‘ing 16p nhan dan trong xa hdi
tich cuc tim hiéu, hudng tng va tham gia cac hoat dong phong, chdng tham

nhiing.

98



Chuong 1V
TRACH NHIEM CUA CO QUAN, TO CHUC VA CA NHAN
TRONG PHONG, CHONG THAM NHUNG

4.1 Vai tro ciia cac cap iy Pang trong phong, chong tham nhiing

4.1.1. Nhén thirc ciia Ding cong sin Vigt Nam vé tham nhiing va

phong, chong tham nhiing

Nhan thtic rd nhiing tac dong x4u cta tham nhiing ddi v6i viéc phat
trién kinh té, xa hoi cua dat nudc, bang cong san Viét Nam da nhiéu 1an chi
rd nhiing tac hai, nguy co ciia tham nhiing d6i véi viéc d6i véi qua trinh phét
trién kinh t€, xa hdi clia dat nudc.

B4o cao tai Hoi nghi 1an thit 3 Ban Chap hanh Trung wong (Khoa VII
nam 1992) nhan dinh: “T¢é tham nhiing, hoi 14, an choi phung phi tdi sdn ciia
nhdn dan rdt nghiém trong va kéo dai. Nhitng hién twong dé gdy tdc hai rat
I6m, lam ton hai thanh danh cia Ddng™™;

Bao cao tai Ho1 nghi Pai biéu toan quéc gifta nhiém ky khoa VII (nam
1994) tiép tuc danh gia: “Té quan liéu, tham nhiing va suy thodi vé pham
chat dao dirc ciia mét bo phdan can bg, dang vién lam cho bo may cua Pang
va Nha nwée suy yéu, long tin ciia nhdn dan doi véi Pdang, déi véi ché dg bi
X0i mon™?,

Hoi nghi lan tha 3 Ban chap hanh Trung wong khéa VIII (ndm 1997)
Dang cling nhan dinh: “mot bo phdn can bo thodi hod bién chdt vé dao dirc,
16i song, loi dung chirc quyén dé tham nhiing, buén lgu, lam giau bat
chinh...”3,

Hoi nghi Ban chip hanh Trung wong lan tht 6 (1an 2) khoa VIII (ndm

1999) nhan dinh: “Sw suy thodi vé tir tuwong, chinh tri, tinh trang tham nhiing

! Vin kién Hoi nghi 1an thir 3 Ban chap hanh Trung wong, Khoé V11, 6-1992, tr.26
2 Van kién Hoi nghi 1§1n thir 3 Ban ch@p hanh Trung wong, Khoa VIII, NXB CTQG, Ha Noi, 1997, tr.68
3 Vin kién Hoi nghi lan thtr 3 Ban chap hanh Trung wong, Khoa VIII, NXB CTQG, Ha Noi, 1997, tr.68
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quan liéu, lang phi ciia mét bé phdn cdn bd, dang vién cé chiéu huéng phdat
trién nghiém trong hon™,

Tai Pai hoi Pang IX, van dé tham nhiing tiép tuc duoc phan tich danh
gia 1am 3 nguy co cling nhu nhitng can tré ctia né dbi véi tién trinh phat
trién kinh té, x3 hoi ctia dat nude. bang cong san Vi¢t Nam nhén dinh: “Piéu
can nhan manh la tinh trang tham nhiing va suy thodi vé tr twéng, chinh tri
va 16i song ciia mét bé phdan khong nhé can b, dang vién dang cdn tré viéc
thuwee hién dwong 10i doi méi, chii triwong, chinh sdch ciia Pang, gdy bdt binh
va giam long tin trong nhan dan”; “nan tham nhiing kéo dai trong bo may
ciia hé thong chinh tri va trong nhiéu t6 chirc kinh té la mét nguy co Iom, de
doa su séng con ciia ché do...””.

Trén co s& nhan thirc & nhitng nguy co, tac hai ctia tham nhiing doi
v6i tién trinh phat trién kinh té, xd hoi ciing nhu sy ton vong ciia ché do,
Pang cong san Viét Nam da ban hanh nhiéu vin ban quan trong (Nghi
quyét, chi thi...) dé chi dao hoat dong phong, chdng tham nhiing nham 1am
trong sach bd may ctia Pang va Nha nudc cling nhu ciing ¢ 1ong tin ctia nhan
dan dbi v&i ché do, thiic day qua trinh phat trién kinh té, x4 hoi cua dat nudc,
x4y dung nha nudc phap quyén Viét Nam. Cac van ban c6 thé ké dén 1a:

- Chi thi s6 64/CT-TW, ngay 10 thang 10 nam 1990 ciia Ban Bi thu vé
lanh dao cudc dau tranh chdng tham nhiing;

- Chi thi s6 15/CT-TW, ngay 20 thang 11 nim 1992 ctia Bo Chinh tri
vé tiép tuc ngan chan va bai trur t€ tham nhiing, buon lau;

- Nghi quyét s6 14/NQ-TW, ngay 15 thang 5 nam 1996 ctia B6 Chinh
tri vé lanh dao dau tranh chdng tham nhiing;

- Nghi quyét Hoi nghi 1an thr ba Ban Chip hanh Trung wong Pang
khoa X vé tang cudng su lanh dao ciia Pang dbi véi cong tic phong, chng

tham nhiing, 1ang phi (ngay 29 thang 7 nam 2006);

1Vin kién Hoi nghi lan thir 6 (lan 2) BCHTW Khoa VIIL, NXB CTQG, Ha N¢i, 1999, tr 24
2 Vian kién Dai hoi dai biéu toan quoc lan thir IX, NXB Chinh tri Quoc gia, Ha N6i, 2001, tr 67
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- Trong cac Bao cao cia Ban Chap hanh Trung wong Pang tai Pai hoi
Pai biéu toan qubc lan thi VIII, IX, X va XI ctia Pang ciing da dé cap dong
thoi néu 16 nhiém vu d4u tranh chéng tham nhiing. Nghi quyét Pai hoi Pang
1an thtr IX khang dinh: “Tdng cuong 16 chirc va co ché, tiép tuc ddy manh cudc
ddu tranh chéng tham nhiing trong b mdy nha nude va toan bg hé thong chinh
tri, ¢ cdc cdp, cdc nganh, tir trung wong dén co sé. Gan chong tham nhiing voi
chéng ldng phi, quan liéu, budn lgu, déic biét chéng cdc hanh vi loi dung chirc
quyén dé lam giau bdt chinh™. Nghi quyét Dai hoi Pang lan thir XI ngoai viéc
phan tich, danh gia vé dién bién, nguy co ctia tham nhiing con néu rd quyét tim
cuia Pang ta 1a phai: “thiec hién c6 hiéu qud cudc dau tranh phong, chong
quan liéu, tham nhiing, lang phi”?

4.1.2. Chii truwong, dwong 16i ciia Pdng céng sin Vigt Nam doi voi
cong tic phong, chéng tham nhiing

Do dién bién cua tinh hinh tham nhiing ngdy cang nghiém trong, Pang
cong san Viét Nam xéac dinh dau tranh chéng tham nhiing 1a nhiém vu quan
trong. N6 duoc coi nhu mot bd phan cdu thanh khong thé thiéu trong su
nghiép cach mang cua Pang va nhan dan ta nhdm nang cao vai tro lanh dao
cua bang, kién toan bd mdy va tdng cuong hi¢u lyc quan Iy cua Nha nudc,
phat huy quyén lam chi ciia nhan dan.

PAu tranh chéng tham nhiing 1a cudc dAu tranh 1au dai, kho khin va
phtc tap. Nghién ctru cac van kién ctiia Pang vé chi dao hoat dong dau tranh
chéng tham nhiing ching ta c6 thé thdy dugc nhiing quan diém chi dao co
ban sau:

- Pdu tranh chéng tham nhiing phdi gin chdt véi doi méi kinh té - X&
héi, ndng cao doi song ciia nhéan dén, gii vieng on dinh chinh tri, ting cwong

dai dodan két toan dan.

1vin kién Dai hoi dai biéu toan qudc 1an thir IX, tai dia chi:
http://vanban.moet.gov.vn/?page=1.15&script=viewdoc&view=17804&opt=brpage

2 Nghi quyét Dai hoi dai biéu toan qudc lan thtt XI Pang Cong san Viét Nam , tai dia chi:
http://www.cpv.org.vn/cpv/Modules/News/NewsDetail.aspx?co_id=30106&cn_id=443515
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http://vanban.moet.gov.vn/?page=1.15&script=viewdoc&view=17804&opt=brpage
http://www.cpv.org.vn/cpv/Modules/News/NewsDetail.aspx?co_id=30106&cn_id=443515

Pau tranh chéng tham nhiing phai dit trong bdi canh d6i méi nén kinh
té dat nude v6i nhiéu bién dong trong su van hanh cua nén kinh té thi truong
dinh hudéng xa hoi chu nghia ¢6 sy quan 1y ctia Nha nuée. Dau tranh chdng
tham nhiing phai gin lién véi viéc dam bao giit ving 6n chinh tri, ting
cuong dai doan két toan dan. Hoat dong d4u tranh chéng tham nhiing doi hoi
phai phat hién kip thoi, xir Iy nghiém minh tién t6i day lui té nan tham nhiing
nhung vira phai bao dam su on dinh vé chinh tri, kinh té va xa hoi. Viéc xir
Iy nguoi tham nhiing nhung khong gay xdo tron hay dinh tr¢ hoat dong xa
hoi, dong thoi ciing cb niém tin ctua nhan dan vao ché do. Tu tudng chi dao
xuyén sudt ctia hoat dong nay 1a: "Pau tranh chong tham nhiing 13 mot bo
phén cau thanh quan trong trong toan bd sy nghiép du tranh cach mang cia
Pang va nhan déan ta hién nay. N6 gop phan nang cao vai tro 1anh dao cia
Dang, tang cuong hi€u qua quan 1y nha nudc, xay dung Pang va kién toan
bd may nha nudc trong sach, virng manh, thuc hién quyén dan chua cua nhan
dan. Pau tranh chdng tham nhiing phai gin lién va phuc vu cho d6i méi kinh
té - x4 hoi, gilr vitng 6n dinh chinh tri, tang cuong dai doan két toan dan,
thuc hién thang loi hai nhiém vu chién luoc 1a xay dyng chu nghia xa hoi va
bao vé to qudc Viét Nam xa hoi cha nghia"'.

- Ddu tranh chéng tham nhiing phdi gdn lién va phuc vu cho déi méi
hé théng chinh tri, xdy dung Ddng, kién toan bé mdy nha nwéce va ting
cuong doan két néi bo

Pap tmg yéu cau doi méi va phat trién dat nudc, dam bao hiéu qua
trong quan 1y nha nudc, bd may nha nuédc, déng thoi 1a qua trinh lam trong
sach do1 ngili can bg, cong chirc, bai tror nhitng thoi hu, tat x4u cua té quan
lidu, tham nhiing, nang cao sic chién dau cia timg dang vién va cap uy Dang
tur trung wong dén co s9, cac cép uy Dang can cu thé hoa nhiém vu lanh dao,

chi dao dau tranh chéng tham nhiing. Hoat dong phong chdng tham nhiing doi

1 B4 Chinh trj, Nghi quyét 14/NQ-TW ngay 15 thang 5 nim 1996 ctia vé linh dao cudc diu tranh chong
tham nhiing
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hoi phai xac dinh dung phuong huong, nd1 dung, muc dich phat hién va xur ly
nghiém minh hanh vi tham nhiing. Chi c¢6 nhu vay, cudc ddu tranh chéng
tham nhiing méi gop phan tich cuc vao qua trinh xay dung Dang, kién toan bo
may nha nudc va ting cudng doan két ndi bo.

- Chong tham nhiing phdi gdn lién véi chéng quan liéu, lang phi

Trong thuc té tham nhiing, quan liéu va ling phi thuong di lién véi
nhau, chiing déu 1a biéu hién cta su tha hoa quyén luc cia Nha nudc. Va
trong mdi quan hé khiang khit nay thi quan liéu dong vai trd 1a nhan to tao
diéu kién cho tham nhiing phét sinh. Mot trong nhitng nguyén nhan dan téi
tham nhiing va lang phi 1a do budng long quan 1y, ky luat, ky cuong khong
dugc duy tri. Trong hoat dong dau tranh chong tham nhiing viéc phan tich
tim ra nguyén nhan, trén co s d6 dé ra cac bién phap phong, chéng tham
nhiing c¢6 hiéu qua 1a rat quan trong. Quan liéu, thiéu sau sat, buéng long
quan 1y ctia ngudi ¢6 trach nhiém 13 ngudén gc dan dén tham nhiing. Do vay,
chéng tham nhiing can phai gin véi chong quan liéu, hay noi cach khac 1a
phai tang cuong trach nhiém cta can bd lanh dao dac biét vai tro cua nguoi
dtng dau co quan, to chirc.

- Pdu tranh chéng tham nhiing phdi két hop giita phong ngira va xir Iy
nghiém moi hanh vi tham nhiing

Pé d4u tranh chdng tham nhiing ¢ hiéu qua, trong qua trinh phat hién
va xur Iy nhitng nguoi ¢6 hanh vi tham nhiing, phai ap dung két hop giita cac
bién phép vira c6 tinh rin de, phong ngira, 1dy phong ngira 1a chinh nhung
d6ng thoi phai kién quyét xir Iy kip thoi, nghiém minh hanh vi tham nhiing.
Hoat dong gidm sat, thanh tra, kiém tra, kiém toan can dugc tién hanh
thudng xuyén dé phat hién ra nhitng k& ho cua co ché, chinh sach nham kip
thoi 4p dung nhiing bién phap ngin chin hanh vi tham nhiing, dé tham
nhiing khong xay ra. Cac co quan bao vé phap luat can thuc hién t6t nhiém
vu cua minh 12 phat hién, xtr Iy nghi€ém minh hanh vi tham nhiing qua do gop

phan phong ngira tham nhiing.
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- Huy déng va phoi hop chdt ché cdc lyc eong ddu tranh chéng tham
nhiing, thuwc hién chong tham nhiing & moi cdp, moi nganh

Tham nhiing dang tré thanh té nan nguy hiém, 1a “quéc nan cua dét
nudc” nén viée phong ngira va dau tranh chéng tham nhiing can phai dugc
déy manh & moi cép, moi nganh. Can bd, cong churc va moi nguoi dan can
nhan thirc day di vé nguy co, tinh nghiém trong cta tham nhiing, vai tro,
trach nhiém cta minh trong cudc ddu tranh chdéng tham nhiing. Céc t6 chirc
dang, chinh quyén, doan thé phai nang cao stc chién dau, di dau trong du
tranh chong tham nhiing déng thoi van dong quan chung nhan dan tich cuc
tham gia dau tranh chong tham nhiing. Can x4c dinh rd trach nhiém cta cac
co quan, t6 chure, dic biét 1a trach nhiém cua nguoi ding dau co quan, don vi
trong viéc dau tranh chong tham nhiing.

Pé dat hiéu qua cao trong phong, chéng tham nhiing, can thiét phai c6
su phdi hop gitra cac co quan, to chirc & cac cip, cac nganh. Luc luong chu
yéu va tryc tiép tham gia vao cudc ddu tranh chéng tham nhiing 1a cac co
quan bao vé phap luat. Cac co quan, t6 chirc khac c6 vai trd quan trong trong
viéc phat hién, t6 giac, phdi hop dé xir 1i hanh vi tham nhiing va toi pham vé
tham nhiing.

- Pdu tranh chong tham nhiing la nhiém vu ldu dai, phdi tién hanh
kién quyét, c6 ké hoach cu thé va sir dung tong hop cdc bién phdp

Pau tranh chéng tham nhiing 14 nhiém vu kho khan, phirc tap 1au dai
nén phai duoc tién hanh thuong xuyén, kién tri, & moi cép, moi nganh va
nhiém vu nay phai duoc quéan triét dén moi co quan, to chtrc, moi can bd va
cong dan. Tham nhiing phat sinh tir nhiéu nguyén nhan khac nhau, vi vay, dé
cudc ddu tranh chéng tham nhiing dat hiéu qua cao phai st dung tong hop
cac bién phép, trong d6 ldy tuyén truyén, gido duc la chinh va viéc xir 1y
hanh vi tham nhiing phai kién quyét va nghiém minh. Pic biét, trong qua

trinh du tranh chong tham nhiing, cic co quan chirc ning phai thuong xuyén

104



tong két thyc tién rat ra nhitg kinh nghiém hay, bai hoc tot dé nhan rong
nham muc tiéu ngin chan, dy lui va timg budc loai bo hanh vi tham nhiing
va t0i pham vé tham nhiing.

4.1.3. Nhi¢gm vu cu thé ciia cdc té chirc Ping trong phong, chong
tham nhiing

Phong chéng tham nhiing 12 nhiém vu quan trong trong su nghiép xay
dung va bao vé T6 qubc cua Pang, Nha nudc va nhin dan ta. Hién nay va
trong nhitng nim téi chung ta can phai ddy manh toan dién va thuc hién kién
quyét, manh m& cudc dau tranh chéng tham nhiing. CAc co quan, to chirc va
moi cong dan phai nhan thire déy du vé tac hai cta té nan tham nhiing va dau
tranh tich cuc déy lui t€ nan tham nhiing tién téi loai bo tham nhiing ra khoi
xa hoi.

Xac dinh nhitng quan diém chu dao trong cudc chién phong chéng
tham nhiing, cu thé hoa nhitng nhiém vu cu thé cua cac cip uy Pang, tai trung
wong va cac dia phuong, ngay 21 thang 8 nam 2006 Ban chdp hanh Trung
wong dang khoa X, tai Hoi nghi Trung wong lan thir 3, ban hanh Nghi quyét
s6 04 vé tang cuong su lanh dao cua Pang d6i voi cong tac phong, chong
tham nhiing. Ban chap hanh Trung wong dang da xac dinh 4 nguyén nhan chu
yéu cuia nhing thiéu sot trong phong, chdng tham nhiing nhu sau:

- Thir nhat 13, co ché, chinh sach, phap luat cia Nha nudc ta chwa hoan
thién, thiéu déng bd, con nhiéu so ho, nhung cham duogc stra ddi bd sung.

- Thir hai 13, t6 chtrc va hoat dong cua hé théng chinh tri n61 chung, cua
bd may nha nudc noi riéng, con nhiéu khuyét diém, chat lwong hiéu qua chua
cao, churc nang, nhiém vy, quyén han cta mét s6 co quan, t6 chirc chua duoc
xac dinh r0 rang, cu thé, con trung 1dp hodc bi phan tan.

- Thit ba 14, nhiéu t6 chtrc dang, chinh quyén, ngudi dimg dau co quan,
t6 chirc, don vi chua nhan thic day du, sau sic vé tinh nghiém trong, su nguy

hai cua t¢ tham nhiing, 1ang phi, nén 1anh dao khong chat ché, thiéu kiém tra,

105



don dbec tham chi con né nang, né tranh, dung ting, bao che cho tham nhiing,
chua thuc sy dua vao dan va chua phat huy dugc strc manh téng hop cua hé
thng chinh tri.

- Thu tu 1a, cong tac can bo ndi chung va viéc quan ly, gido duc cén
bo, dang vién, cong chic noi riéng con yéu kém. Mot bod phan khong nho
dang vién, can bo, céng chuc suy thoai vé tu tudng chinh tri, phadm chét
dao dirc 16i sdng. Khong it can bd chu chdt cac cap, cac nganh, ké ca can
bo lanh dao cao cép, con thiéu guong miu trong viéc gin gitr pham chat
dao duc, chua di dau trong cudc dau tranh chong tham nhiing.

Dé cudc dau tranh phong, chdng tham nhiing ¢6 hiéu qua 1au dai va tich
cuc, tao ra phong trao trong toan Pang, toan dan, Nghi quyét sb 04 di xac
dinh 5 quan diém chil dao trong dau tranh phong, chong tham nhiing, trong d6
xéc dinh phong, chdng tham nhiing phai phat huy sitc manh tong thé cta ca hé
thong chinh tri va cua toan dan; phai tich cuc, chii dong phong ngira, kién
quyét dau tranh chéng tham nhiing, trong d6 phong ngira 14 chinh.

Vai trd cta cac cip uy Pang trong phong chong tham nhiing 1a rat quan
trong, cac cip uy Pang vira chi dao hoat dong chdng tham nhiing vira chu
dong dé ra cac bién phap phong ngira tham nhiing trong dia phuong, don vi.
Pé thyc hién vai tro to 16n ciia minh trong d4u tranh, phong, chéng tham
nhiing, cac cép uy Dang can thuc hién cac hoat dong sau:

4.1.3.1. Tang cuong tuyén truyén, gido duc, ndng cao nhdn thirc va y
thirc trach nhiém cia ddng vién, can bg, cong chire vé phong, chong tham
nhiing

Tai Nghi quyét s6 04 ngay 21 thang 8 nam 2006, Pang ta da xac dinh:
mot trong cac nguyén nhan cua t€ nan tham nhiing trong xa hoi la nhan thirc
ctia dang vién, can bo, cong chic va nhan dan veé tac hai cia tham nhiing va
su can thiét ctia cong tac phong, chéng tham nhiing con han ché. Do d6 dé
hoat dong phong, chéng tham nhiing c6 hiéu qua can ting cuong tuyén
truyén, gido duc vé té nan tham nhiing va Luat phong, chéng tham nhiing.
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Viéc tuyén truyén, gido duc, nang cao nhan thirc va ¥ thirc trach nhiém
ctia dang vién, can bo, cong chiic vé cong tac phong, chéng tham nhiing can
nang cao tinh tién phong, guong miu cia té chirc Pang va dang vién, ting
cuong vai tro cua chi bd trong quan ly, gido duc dang vién.

Pbi voi nhitng dang vién suy thoai vé tu tudng chinh tri, dao duc, 16i
séng can c6 cac bién phap gido duc tich cuc quyét liét dé nang cao nhan thic
chung va nhan thirc vé phong chdng tham nhiing néi riéng.

Céc cap uy Pang can biéu duong khen thuéng kip thoi nhitng tap thé,
ca nhan co thanh tich trong du tranh, phong, chéng tham nhiing, x4y dung
nhiing tim guong phong chéng tham nhiing dé tuyén truyén, gido duc rong rai
trong quan chung nhan dan.

Khi tuyén truyén, gido duc, ndng cao nhén thirc va y thirc trach nhiém
ctia dang vién, can bo, cong chirc vé cong tac phong, chéng tham nhiing can
két hop véi cudc van dong ““ Hoc tap va lam theo tam guong dao duc Hoé Chi
Minh” vé can, kiém, liém, chinh, chi cong, vo tu.

4.1.3.2. Hoan thién céng tdc can bo phuc vu phong, chong tham nhiing

Cong tac can bo phai bao dam nguyén tic cong khai, dan chu. Khi tuyén
dung can bo, cong chire, vién chirc va nguoi lao déng khic vao co quan, to chirc
phai cong khai s6 lugng, tiéu chuan, hinh thirc va két qua tuyén dung.

Pdi v6i cac hoat dong khac cua cong tac can bd nhu quy hoach, dao
tao, bd nhiém, chuyén ngach, luan chuyén, diéu dong, khen thudéng, cho thoi
viéc, mién nhiém, bai nhiém, ky luat ddi véi can bo, cong chuc, vién chuc va
ngudi lao dong khac phai cong khai trong co quan, to chire, don vi. Thyuc hién
nghiém quy dinh vé xtr Iy trach nhiém ngudi ding dau co quan, don vi dé xay
ra tham nhiing nhu mién nhiém, bai nhiém, tam dinh chi chitc vu ngudi co
dAu hiéu tham nhiing dé phuc vu hoat dong thanh tra, kiém tra, diéu tra.

Pé thuc hién tét cac quy pham phap luat vé Luat phong, chéng tham

nhiing, cac cap Uy Pang can thuc hién tét cong tac can bd phuc vu phong,
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chéng tham nhiing, gi6i thiéu nhitng ngudi trong sach, c6 ning luc vao cac co
quan chuyén trach phong, chdng tham nhiing nhu co quan thanh tra, kiém
toan, diéu tra, kiém sét, xét xtt hanh vi tham nhiing.

4.1.3.3. Bao dam cong khai, minh bach trong hoat dong cua cac co
quan, t6 chirc

Dé phong ngira tham nhiing, cac cap uy dang can chi dao cc co quan,
td chirc, don vi dam bao sy cong khai, minh bach trong cac hoat dong cua
minh. Thuc hién tdt nguyén tac cong khai, minh bach trong cac hoat dong ctia
co quan, t6 chirc, don vi 1 phong ngira tham nhiing mét cach cu thé, thiét
thuc, khong dé nhitng ngudi c¢6 thé loi dung nhiing k& ho trong hoat dong
quan ly tai co quan, td chirc, don vi. Cong khai, minh bach cling co thé tao co
hoi cho moi ngudi dan trong xa hdi kip thot phat hién va xir 1y cac hanh vi
tham nhiing. Dé hoat dong phong, chdng tham nhiing tré thanh phong trao can
thue hién t6t nguyén tic cong khai minh bach trong cac hoat dong cia cac co
quan, t6 chure, don vi.

Céc ndi dung can cong khai, minh bach bao gom:

- Cong khai, minh bach trong mua sam coéng va xiy dung co ban;

- Cong khai, minh bach trong quan 1y dau tu xdy dung;

- Cong khai, minh bach vé tai chinh va ngan sach;

- Cong khai, minh bach trong str dung cac khoan dong gép cua nhan
dan, cac khoan hd tro, vién trg;

- Cong khai, minh bach trong quan 1y, st dung dat, nha &;

- Cong khai, minh bach trong hoat dong ctia co quan, td chue, don vi,
céa nhan.

Ngoai cac ndi dung thude vé bi mat Nha nudc, cic cép uy Bang can chi
dao cac co quan, t6 chirc, don vi cong khai cac hoat dong clia co quan dé ting

tinh minh bach trong hoat dong va phong ngira tham nhiing & don vi.
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Bén canh viéc thuc hi¢n nguyén tac cong khai minh bach cling can lam
tdt viéc ké khai tai san, thu nhdp. K¢ khai tai san, thu nhap la dé co quan, t6
chtre, don vi biét duoc sy gia ting, bién dong vé tai san, thu nhap cua can bo ,
cong chirc qua d6 gdp phan quan 1y, danh gia, st dung can bd, cong chuc,
vién chtrc gop phan phong ngira va ngin chin hanh vi tham nhiing.

4.1.3.4. Ning cao chat lwong, hiéu qua céng tac kiém tra, thanh tra,
kiém todn, diéu tra, truy 16, xét xir hanh vi tham nhiing

Céc cap uy dang theo tham quyén quan 1y ctia minh can chi dao cac co
quan kiém tra, thanh tra, kiém toan, diéu tra truy to, xét xu kip thoi, ding
phép luat ddi véi hanh vi tham nhiing. Cac co quan, to chirc can chu dong
phat hién hanh vi tham nhiing, kién quyét xtr 1y cac hanh vi tham nhiing theo
tham quyén hodc kién nghi xtr Iy theo quy dinh phap luat.

Lanh dao céc co quan, td chure, don vi khi nhan duge cac td cdo cua can
bd, cong chure, vién chirc hodc cong dan vé hanh vi tham nhiing can kip thoi
phan 4nh cho cac co quan c6 thim quyén dé tién hanh cac hoat dong thanh
tra, diéu tra, xtr 1y kip thoi, dong thoi co bién phap bao vé nguoi to céo tranh
hién tuong de doa, tra thu, tri dap, anh huong dén loi ich vé vat chat, tinh
than ngudi t6 cio.

4.2 Trach nhiém ciia cic cap chinh quyén trong phong chong
tham nhiing

Céc cap chinh quyén c6 vai trd quan trong trong hoat dong phong, chdng
tham nhiing. D& Luat phong, chéng tham nhiing di vao cudc sdng va cé hiéu
qua cao, cac cap chinh quyén khong chi thuc hién nghiém tic cac quy pham
phap luat vé phong, chéng tham nhiing ma con t6 chirc cho cic co quan, to
chirc, moi ngudi dan tai dia phuong thuc hién Luét phong, chéng tham nhiing.

Trach nhiém cia cac cdp chinh quyén trong phong, chong tham
nhiing duogc Luat phong, chong tham nhiing nam 2005, cac Luat sira doi, bo

sung Luat phong, chdng tham nhiing nim 2007 va nam 2012; Nghi dinh s6

109



47/2007/ND-CP ngay 27 thang 3 nim 2007, Nghi dinh sb 59/2013/ND-CP
ngdy 17 thang 6 nim 2013 quy dinh va huéng dan nhu sau:

4.2.1. Tuyén truyén gido duc vé Lugt phong, chong tham nhiing

Mot trong cac nguyén nhan dan téi han ché trong két qua cong tac dau
tranh phong, chéng tham nhiing 13 y thirc phap luat cia mot bo phan dang
vién, can bo, cong chirc, vién chirc va nhan dan trong phong, chéng tham
nhiing chua cao. Dé thyc hién tot Luat phong, chong tham nhiing, cac cip
chinh quyén phai thuong xuyén t6 chic hoat dong tuyén truyén, gido duc
phap luat néi chung, phéap luat vé phong, chéng tham nhiing néi riéng.

Céac cap chinh quyén c6 nhiém vu chi dao, to chuc, phdi hop cac co
quan tai dja phuong tién hanh tot cong tac tuyén truyén vé Luat phong, chong
tham nhiing. Cac cdp chinh quyén can chii dong phdi hop va tao diéu kién
thuén loi cho Mit tran T quéc Viét Nam va cac co quan, td chure, don vi thuc
hién viéc tuyén truyén, phd bién, gido duc phap luat vé phong, chong tham
nhiing cho nhan dan; dong vién hoi vién, doan vién, nhan dan thuc hi¢n phap
luat vé phong, chéng tham nhiing.

Hoi dong nhan dan, Uy ban nhan dan x&, phudng, thi trin phéi hop véi
Uy ban Mt tran T6 qubc Viét Nam cung cép chi dao Trudng thon, T6 truong
t6 dan phd, Trudong ban cong tic Mt tran tuyén truyén phéap luat vé phong,
chdng tham nhiing cho nhan dan trong dia phuong.

4.2.2. Xdy dung cdc vin ban phdp ludt vé phong, chong tham nhiing

Pé thuc hién tét Luat phong, chéng tham nhiing, HO1 déng nhan dan,
Uy ban nhan dan cac cap trong pham vi quyén han ctia minh c6 thé ban hanh
nghi quyét, quyét dinh, chi thi vé phong, chéng tham nhiing tai dia phuong.

Pé c6 thé ban hanh ban hanh nghi quyét, quyét dinh, chi thi vé phong,
chéng tham nhiing tai dia phuong, cac cip chinh quyén can 13y y kién rong rai
ctia dong d4o quan chung nhan dan. Van phong Hoi déng nhan dan va Uy ban

nhan dan, co quan tu phap cua Uy ban nhan dan cung cip c6 trach nhiém tap
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hop nhimg ¥ kién ctia Uy ban Mit trdn T6 qudc Viét Nam va cac to chirc
thanh vién cung cap vé du kién chuong trinh x4y dung nghi quyét ciia Hoi
d6ng nhan dan, quyét dinh, chi thi cia Uy ban nhan dan trinh co quan c6 thim
quyén. Cac nghi quyét, quyét dinh, chi thi vé phong, chdng tham nhiing tai dia
phuong khong duoc trai cac quy dinh cua Luat phong, chéng tham nhiing va
cac van ban phap luat khac ctia nha nudc.

4.2.3. Xdy dung cac ché dj, dinh mikc, tiéu chudn, quy tic irng xir,
quy tic dao dirc nghé nghiép

Theo Diéu 60 Nghi dinh s6 59/2013/ND-CP, ngudi dimg dau co quan
nha nudc co thim quyén trong viéc xay dung, ban hanh ché do, dinh muc,
tiéu chuan co trach nhiém:

- T6 chire, chi dao viéc cong khai cac ché 6, dinh muc, tiéu chuan do co
quan thudc thim quyén quan 1y cia minh ban hanh;

- Can ¢t cac ché do, dinh muc, tiéu chuan do co quan thudc tham quyén quan
Iy ctia minh ban hanh, huéng din co quan, to chtc, don vi trong viéc xay
dung, ban hanh, cong khai va thuc hién cac ché d6, dinh murc, tiéu chuan ap
dung cho co quan, t6 chure, don vi do;

- Chiu trach nhiém trudc phap luat vé hanh vi vi pham cac quy dinh vé xay
dung, ban hanh, cong khai va huéng dan thuc hién cac ché do, dinh muc, tiéu
chuan theo quy dinh ctia Luat Phong, chong tham nhiing, Nghi dinh nay va
cac van ban phép luat khac vé ché do, dinh muc, tiéu chuan.

Pong thoi, ngudi dimg dau co quan, to chic, don vi ¢6 trach nhiém to
chire, chi dao, kiém tra, don ddc viéc xay dung, ban hanh, cong khai va thuc
hién cac ché do, dinh muc, tiéu chuan ap dung cho co quan, td chuc, don vi
do minh quan ly, phu trach.

Nguoi ¢6 hanh vi vi pham quy dinh vé ché d6, dinh mirc, tiéu chuan thi
tuy theo tinh chat, mic do cta hanh vi vi pham phai bi xtr Iy ky luat hodc truy
ctru trach nhiém hinh sy theo quy dinh cta phap luat. Trong truong hop su

dung vuot mirc quy dinh thi nguoi cho phép va ngudi sir dung vuogt ché do,
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dinh muc, tiéu chuin phai boi thuong thiét hai hodc chi phi khéc phuc hau qua
do hanh vi vugt ché do gay ra.

Bén canh cac ché do, dinh mire, tiéu chuin, cc cép chinh quyén can
chi dao xay dung va t6 chirc thue hién quy tac ung XU cua can bo, cong chure,
vién chuc, quy tic dao dtrc nghé nghiép cua thanh vién céac td chtc xa hoi —
nghé nghiép.

Quy tic Gmg xir va quy tic dao dic nghé nghiép 1a chuan muc xir su
trong hoat dong cua can by, cong chirc, vién chuc, thanh vién céc td chirc xa
héi - nghé nghiép. Quy tic Gmg xr va quy tic dao dirc nghé nghiép bao gom
nhirng viéc phai lam hodc khong duge lam theo dac thu cong viéc nham béo
dam su liém chinh va trach nhi¢m ctia can bo, cong churc, vién chirc va thanh

vién cac t6 chirc x3 hoi - nghé nghiép.
4.2.4, Ifhéi hop thwc hién quy dinh vé Ludt phong chéng tham nhiing
va bao cao két quda thuwc hién

Trén co s& Luat phong, chdng tham nhiing, Nghi dinh sé 47/2007/ND-
CP va Nghi dinh s6 59/2013/ND-CP cta Chinh phti quy dinh chi tiét mét sb
diéu ciia Luat phong, chong tham nhiing, cac cp chinh quyén c6 trach nhiém
chi dao, t6 chirc va phdi hop voi cac co quan td chic thuc hién cic quy dinh
vé Luat phong, chdng tham nhiing.

Theo Piéu 26 Nghi dinh s6 59/2013/ND-CP thi cac Bo, co quan ngang
b0, co quan thudoc Chinh phu, Uy ban nhan dan tinh, thanh phé truc thudc
Trung uong c6 trach nhiém bao cao véi Chinh pha vé cong tac phong, chdng
tham nhiing tai B§, nganh, dia phuong.

Bao c4o nay dugc gui cho Thanh tra Chinh phu dé xay dung, duy tri
hé thong dir liéu chung vé phong, chdng tham nhiing. Bo cdo vé cong tac
phong, chong tham nhiing duwoc gti cho Chinh phu dinh ky 3 thang va 6

thang.
B9, co quan ngang b, co quan thudc Chinh phu, Uy ban nhan dan tinh,

thanh phd truc thudc Trung wong bao cdo vé tinh hinh tham nhiing, két qua
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cong tac phong, chong tham nhiing ctia BO, nganh, dia phuong va cac van ban
quy pham phép ludt va cic van ban khac lién quan dén phong, chng tham
nhiing do Bd, nganh, dia phuong ban hanh theo thim quyén.

Thanh tra Chinh phu c¢6 trach nhiém giip Chinh phu xay dung bédo céo
hang nam vé phong, chong tham nhiing trong pham vi ca nudc.

4.3 Trach nhiém ciia cic co quan, té chirc, don vi trong phong,
chéng tham nhiing

4.3.1 Khdi niém co quan, t6 chirc, don vi

Co quan, t6 churc, don vi theo quy dinh cta Luat phong, chéng tham
nhiing bao gom:

- Co quan nha nudc;

- T6 chtrc chinh tri;

- T6 chtrc chinh tri - x3 hoi;

- Don vi vii trang nhan dan;

- Bon vi su nghiép;

- Doanh nghiép ctia Nha nudc;

- Co quan, t6 chirc, don vi khac c6 sir dung ngan sach, tai san ctia Nha

nudc.

Co quan nha nudc 1a nhitng co quan trong bo may nha nudc dugc thanh
1ap theo quy dinh ctia phap ludt, c6 co cdu to chiic chit ché véi bién ché xéac
dinh, c6 doi ngili can bo dugc xép theo ngach bac thuc hién cac nhiém vu dugc
phan cong theo ning lyc va trinh d6 clia timg ngudi. S6 luong cic co quan nha
nudc cung voi doi ngili can by phu thudc vao chirc nang nhiém vu cda tirng co
quan. Hé théng cac co quan nha nuéc dugce td chirc theo thir, bac. Co quan nha
nude cip dudi chiu sy chi dao va phuc ting co quan nha nudc cap trén. Co quan
nha nudc hoat dong theo ché d6 thu trudng. Mai co quan doc lap, chu dong thuc
hién cac chuc nang, nhi¢m vu ctia minh theo tham quyén dugc giao. Theo quan

di€m phan chia quyén luc nha nudc, cac co quan nha nudc c6 thé duge chia
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thanh cac co quan quyén lyc nha nude, Chu tich nuée, cac co quan quan 1y nha
nudc, cac co quan xét Xt va cac co quan kiém sat.

T6 chite chinh tri 1a céc to chic duge thanh 1ap dé thyuc hién cic nhiém
vu chinh tr1 phuc vu dat nuge. O Viét Nam, bang cong san Viét Nam la td
chtic chinh tri, 12 doi tién phong cua giai cip cong nhan, dong thoi 1a doi tién
phong cua nhan dan lao dong va cua dan toc Viét Nam; dai biéu trung thanh
loi ich cua giai cép cong nhan, cia nhan dan lao dong va cua dan toc. Muc
dich cua Pang la xay dung nudc Viét Nam doc 1ap, dan chu, giau manh, xa
hoi cong bang, vin minh, khéng con nguoi boc 10t ngudi, thuc hién thanh
cong chu nghia xa hdi va chu nghia cong san.

T6 chice chinh tri - x3 hoi 1a mot to chuc cua quén ching nhan dan
tham gia trén nguyén tic ty nguyén, ty quan li nham dap ung nhing loi ich
ctia cac thanh vién. Pay 13 cc co so chinh tri ctia chinh quyén nhan dan, noi
phat huy truyén thong dai doan két toan dan, ting cudng su nhat tri vé chinh
tri, tinh than cho nhan dan.

Don vi vii trang nhan dan 1a cac don vi trong luc lugng vii trang nhan
dan thyc hién cac nhiém vu quan trong gitt gin va bao vé té quéc.

Pon vi sy nghi¢p 1a cdc don vi nhdn ngan sach cua Nha nudc dé
phuc vu cac nhiém vu cia Nha nudc ma chu yéu la cac hoat dong chinh tri
xa hoi.

Doanh nghiép nha nuéc 13 t6 chirc kinh té do Nha nudc sé hitu toan bd
von diéu 18 hodc c6 cd phan, von gop, duoc to chirc dudi hinh thic cong ty
nha nudc, cong ty co phﬁn, cong ty trach nhi¢m hitu han.

4.3.2 Nguyén tic té chirc hoat dong phong chong tham nhiing trong
cdc co quan, té chire, don vi

- Nguyén tdic dé cao trach nhiém trong hoat dong phong chong tham nhiing

T4t ca cac co quan, td chitrc, don vi can phai dé cao trach nhiém cua

minh trong hoat dong phong chdng tham nhiing, x4c dinh dtng vi tri, vai trd
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ctia cong tac phong chdéng tham nhiing, coi day 1a nhiém vu trong tim, thudng
xuyén, lién tuc ctia cac cdp uy Pang, chinh quyén. Trong d6, mdi co quan, to
chtrc, don vi can phai ting cuong hoat dong tuyén truyén, gido duc dé tat ca
can b0, nhan vién théy r0 trach nhiém cia minh va tich cuc tham gia hoat
dong phong chdng tham nhiing trong co quan, t6 chirc, don vi minh ciing nhu
trong xa hoi.

- Nguyén tac phéi két hop trong hoat dong phong, chong tham nhiing

Hoat dong phong, chong tham nhiing doi hoi phai c6 sy cha dong, tich
cuc phdi hop hoat dong gilta cac co quan, to chtrc, don vi véi cac co quan
chuyén mon cua Nha nudc thuc hién chirc ndng phat hién va xur li tham nhiing
nhu cac co quan Thanh tra, Kiém toan Nha nuéc, Co quan diéu tra, Vién kiém
sat va Toa an. Sy phdi hop giita cac co quan, to chirc, don vi v&i cac co quan
Thanh tra, Kiém toan Nha nudc sé& giup ting cuong phat hién tham nhiing boi
vi thong qua céc hoat dong thanh tra, kiém toan, cac hanh vi tham nhiing sé& bi
phat hién. Sy phdi hop cta cac co quan, to chire, don vi véi cac co quan Diéu
tra, Vién kiém sat va Toa 4n s& gitip xr li nhanh chong, chinh xac cac hanh vi
tham nhiing. Trong pham vi nhiém vu, quyén han ctia minh, co quan, t6 chtc,
don vi, ca nhan phai tao diéu kién, cong tac vai co quan, td chirc, c4 nhan cé
tham quyén giai quyét t6 cdo dé phat hién, ngin chin va xt 1y kip thoi hanh
vi tham nhiing, han ché thiét hai do hanh vi tham nhiing gay ra (Piéu 66 Luat
phong, chdng tham nhiing).

Nguoc lai, cac co quan thanh tra, kiém toan, diéu tra, Vién kiém sat va
Toa an trong pham vi chitc nang, nhiém vu cta minh cling phai luén chu
dong, tich cuc phéi hop voi tat ca cac co quan, td chirc va don vi khéc trong
phat hién va x& ly cac hanh vi tham nhiing. C4c co quan nay phai co6 bién
phap dé kiém tra nham ngan chin hanh vi lam quyén, nhiing nhiéu cia can

b, cong chirc, vién chirc ciia minh trong hoat dong chéng tham nhiing.
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Nguoi dung dau co quan Thanh tra, Kiém toan Nha nudc, Co quan
diéu tra, Vién kiém sat, Toa an phai ting cudng quan 1y can bo, cong chuc,
vién chtrc; chi dao cong tac thanh tra, kiém tra ndi bd nham ngan chan hanh vi
vi pham phap luat trong hoat dong chéng tham nhiing (Piéu 83 Luat phong,
chéng tham nhiing).

4.3.3 Trdch nhigm ciia cdc co quan, to chirc, don vi trong phong
chong tham nhiing

Khoan 1 Diéu 5 Luat phong, chéng tham nhiing quy dinh 15 cic co
quan, td chire, don vi trong pham vi nhiém vu, quyén han cta minh co trach
nhiém sau day:

- To chirc thuc hién van ban quy pham phap luat vé phong, chdng tham
nhiing;

- Tiép nhan, xir 1y kip thoi bao cdo, t6 giac, t cdo va thong tin khac vé
hanh vi tham nhiing;

- Bao vé quyén va loi ich hop phap cua nguoi phat hién, bao céo, t6
giac, to cao hanh vi tham nhiing;

- Chu dong phong ngtra, phat hién hanh vi tham nhiing; kip thoi cung
cép thong tin, tai liéu va thyuc hi¢n yéu cau cla co quan, td chirc, c4 nhan c¢6
tham quyén trong qua trinh phat hién, xt Iy nguoi c6 hanh vi tham nhiing.

a. To chirc thwe hién van ban quy pham phdp ludt vé phong, chong
tham nhiing

Nguoi dung dau co quan, to chirc, don vi ¢o trach nhiém ap dung quy
dinh cta Luat phong, chong tham nhiing va cac quy dinh khac ctia phap luat
c6 lién quan dé to chirc phong, chong tham nhiing trong co quan, t chirc, don
vi do minh quan 1y (Piéu 72 Luat phong, chong tham nhiing). T6 chirc dua
cac van ban phap luat vao cudc song dé tao ra cac dong lyuc thic day viéc thuc
hién phong, chéng tham nhiing. Ngoai ra, cic co quan, t6 chirc, don vi trong

pham vi nhiém vy, quyén han cua minh c6 trach nhiém:
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- Xay dung, ban hanh va cong khai céac ché do, dinh mec, tiéu chuén;

- Cong khai cac quy dinh vé ché dd, dinh muc, tiéu chuan vé quyén loi
d6i voi timg loai chirc danh trong co quan minh;

- Chép hanh nghi€ém chinh cac quy dinh vé ché do, dinh muc, tiéu chuan.

Céac co quan, to chtrc, don vi phai thudng xuyén kiém tra viéc chap
hanh va xu 1y kip thoi hanh vi vi pham quy dinh vé ché d6, dinh mirc, tiéu
chuén. Tranh nhitng truong hop vi pham cac quy dinh vé ché do, dinh muec,
tiéu chuan nhu vuot qua cac tiéu chuan dinh muc hay nguoc lai, khong dam
bao dinh muc, tiéu chuin ctia can b vién chirc.

b. Tiép nhdn, xit Iy kip thoi bdo cdo, té gidc, t6 cdo va théng tin khdc vé
hanh vi tham nhiing

Co quan, t6 chure, don vi o trach nhiém tao diéu kién thuan loi dé cong
dan td cdo truc tiép, gtri don td cdo, td céo qua dién thoai, td céo qua mang
thong tin dién tir va cac hinh thirc khac theo quy dinh cua phap luat. Nguoi
dung dau co quan, to chic c6 thim quyén khi nhin duoc td cdo hanh vi tham
nhiing phai xem xét va xtr Iy theo thAm quyén; gir bi mat ho, tén, dia chi, but
tich va cac thong tin khac theo yéu ciu cua ngudi td cdo; thong bao két qua
giai quyét td cdo cho nguoi td cdo khi co yéu cau. Co quan thanh tra ¢ trach
nhiém gitp tha trudéng co quan quan 1y nha nudc cung cap xac minh, két luan
vé noi dung t6 cdo va kién nghi bién phap xur ly; trong trudng hop phat hién
c6 diu hiéu toi pham thi chuyén cho co quan diéu tra, Vién kiém sat c6 tham
quyén xur 1y theo quy dinh ctia phap luat vé t6 tung hinh sy. Co quan diéu tra,
Vién kiém sat nhan duoc t6 cao vé hanh vi tham nhiing phai xu 1y theo thim
quyén (Piéu 65 Luat phong, chong tham nhiing).

Nhitng co quan nha nudc khi nhan dugc cac tin bao vé cac hanh vi
tham nhiing can phai chuyén ngay cho cic co quan nha nudc c6 tham quyén
dé xir 1i. Cac co quan, to chirc, don vi can phai phat huy cao nht trach nhiém
cuia minh trong vi¢c td chirc thyc hién tot van vé to giac, td c4o hanh vi tham
nhiing ciing nhu co ché tiép nhan thong tin t6 giac tham nhiing.
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Truong hop c6 tb cao vé hanh vi vi pham phap luat trong hoat dong
chéng tham nhiing d6i voi Thanh tra vién, Kiém toan vién, Diéu tra vién,
Kiém sat vién, ThAm phan, Hoi tham, Thu ky toa &n va can bg, cong chuc,
vién chirc khac cua co quan Thanh tra, Kiém toan Nha nude, Co quan diéu
tra, Vién kiém sat, Toa an thi nguoi ding dau co quan phai giai quyét theo
tham quyén hoic dé nghi co quan, t6 chirc, ca nhan c6 tham quyén giai quyét
(DPiéu 84 Luat phong, chéng tham nhiing).

Nguoi co trach nhiém tiép nhan hay giai quyét t cao ma khong tiép
nhan hay giai quyét t6 cdo, cd tinh tri hodn hoic khong chuyén cho co quan,
t6 chtic, ca nhan c6 tham quyén giai quyét to cao hodc khong giai quyét thi
tuy theo tinh chat, mic d6 vi pham phai bi xtr 1y ky luat hodc truy ctru trach
nhiém hinh su.

c. Bdo vé quyén va lgi ich hop phdp cia ngwoi phdt hién, bdo cdo, té
gidc, 16 cdo hanh vi tham nhiing

Hanh vi tham nhiing thudng 13 cac hanh vi ¢6 lién quan dén nhiing can
b0, tham chi 1a cac can bd trong ban lanh dao cua cac co quan, t6 chire, don
vi, vi viy nhimg ngudi t6 cdo tham nhiing thuong dtng trude nguy co bi tri
dap, bi tra thu. bé khuyén khich mo1 nguoi tich cyc tham gia hoat dong
phong chdéng tham nhiing, cic co quan, t6 chitc don vi can phai thuc hién cac
bién phap dé bao vé an toan va c6 hiéu qua nhét nhitng ngudi da c6 cac hanh
vi t0 giac, t6 cao tham nhiing. Trong do, cac co quan tién hanh t6 tung trong
pham vi chirc nang, nhi€ém vu cua minh cting phai thuc hién nhiing bi¢n phap
dé bao vé nhitng nguodi t6 giac hanh vi tham nhiing. Khoan 3 Piéu 103 B
luat t6 tung hinh sy quy dinh “Co quan diéu tra phdi dp dung cdc bién phdp
can thiét @é bao vé nguwoi da té gidc toi pham”. Pdng thoi tai khoan 1 Diéu
335 Bo luat tb tung hinh sy ciing quy dinh ngudi t6 cdo c6 quyén “Yéu cau co
quan co tham quyén tién hanh t6 tung bao vé khi bi de doa, tru dap, tra thu”.
Piéu 58 Nghi dinh 59/2013/ND-CP quy dinh: co quan, t6 chirc, ca nhan tiép
nhan t6 cdo, giai quyét té cdo c6 trach nhiém ap dung cac bién phap can thiét
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dé gilt bi mat cho nguoi td céo; khong duogc tiét 16 ho, tén, dia chi, bat tich
ctia nguoi to cdo va cac thong tin khac lién quan dén nguoi t6 cao. Co quan,
td chire, don vi, c4 nhan nhan dugc yéu cAu cla nguoi td cdo, nguoi than cua
ngudi td cao khi bi de doa, tra thu, tru dap thi phai kip thoi ap dung hodc kién
nghi co quan, t6 chic c6 thAm quyén ap dung cac bién phap bao vé ngudi to
c40, ngudi than cua nguoi td cdo nhu sau:

- Bao vé tinh mang, stc khoe, tai san, danh dy, nhan phém nguoi td
c40, ngudi than clia ngudi td cdo;

- Pinh chi, tam dinh chi cac quyét dinh hanh chinh, ngin chin cac hanh
vi hanh chinh trai phap luat vi dong co tra thu, tru dap gay thi¢t hai hoac de
doa gay thiét hai cho ngudi t6 cdo, ngudi than cta nguoi t cio;

- Xt 1y hodc kién nghi co quan c6 tham quyén xir Iy kip thoi, nghiém
minh cac hanh vi de doa, tra thu, tru dap nguoi td cho, nguoi than cua nguoi
t6 céo.

d. Chu dong phat hién hanh vi tham nhiing

Bén canh viéc td chirc thuc hién van ban phap luat vé phong, chéng
tham nhiing, cdc co quan, td chirc, don vi phai chu dong phat hién hanh vi
tham nhiing; kip thoi cung cip thong tin, tai liéu va thuc hién yéu cau cia co
quan, to chuc, ca nhan c6 thim quyén trong qua trinh phat hién, xu 1y nguoi
c6 hanh vi tham nhiing. Thu truéng co quan quan 1y nha nudc co6 trach nhiém
thuong xuyén to chuc kiém tra viéc chap hanh phap luat ctia co quan, to chuc,
don vi, ca nhan thugc pham vi quan 1y cia minh nham kip thoi phat hién hanh
vi tham nhiing. Khi phat hién c6 hanh vi tham nhiing, thu truéng co quan
quan 1y nha nudc phai kip thoi xtr 1y theo tham quyén hodc thong bao cho co
quan thanh tra, diéu tra, Vién kiém sat c6 tham quyén (Piéu 59 Luat phong,
chdng tham nhiing). Nguoi dimg dau co quan, to chirc, don vi ¢6 trach nhiém
chua dong td chirc kiém tra viée thuc hién nhiém vu, cong vu cua can bg, cong

chure, vién chire thudng xuyén nham kip thoi phét hién, ngan chin, xir 1y hanh
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vi tham nhiing (Piéu 60 Luat phong, chong tham nhiing). Co quan thanh tra,
Kiém toan Nha nuéc, Co quan diéu tra, Vién kiém sat, Toa an thong qua hoat
dong thanh tra, kiém toan, diéu tra, kiém sat, xét Xt ¢6 trach nhiém chu dong
phat hién hanh vi tham nhiing, xir 1y theo thim quyén hoic kién nghi viéc xu
Iy theo quy dinh cua phap ludt va chiu trach nhiém trudc phap ludt vé quyét
dinh cua minh. Quéc hoi, cac co quan cua Quéc hoi, Poan dai biéu Quéc hoi,
Hoi dong nhan dan, dai biéu Qudc hoi, dai biéu Hoi dong nhan dan thong qua
hoat dong giam sat co trach nhiém phat hién hanh vi tham nhiing, yéu cau
hodc kién nghi viéc xur 1y theo quy dinh ctia phap luat (Diéu 62, 63 Luat
phong, chdng tham nhiing)

Co quan, t6 chirc, don vi hitu quan c6 trach nhiém tao diéu kién, cong
tac voi co quan thanh tra, Kiém toan Nha nuée, Co quan diéu tra, Vién kiém
sat, Toa an trong viéc phat hién, xir Iy ngudoi ¢6 hanh vi tham nhiing.

Thanh tra Chinh phu trong pham vi nhiém vy, quyén han ctia minh c6
trach nhiém t6 chuc, chi dao, huéng dan cong tac thanh tra viée thuc hién cac
quy dinh ctia phap luat vé phong, chong tham nhiing; trudng hop phat hién
hanh vi tham nhiing thi d& nghi co quan, to chirc ¢6 thim quyén xir 1y. Kiém
toan Nha nudc trong pham vi nhiém vu, quyén han ctia minh c¢6 trach nhiém
t6 chuc thuc hién viéc kiém toan nham phong ngira, phat hién tham nhiing;
truong hop phat hién hanh vi tham nhiing thi dé nghi co quan, t6 chirc co
tham quyén xtr 1y (Piéu 77 Luat phong, chong tham nhiing). B Cong an, Bo
Quéc phong trong pham vi nhiém vu, quyén han ctia minh c6 trach nhiém to
chuc, chi dao thuc hi¢n hoat dong diéu tra toi pham vé tham nhiing. Vién
kiém sat nhan dan t6i cao, Toa 4n nhan dan tbi cao co6 trach nhiém to chirc,
chi dao thuc hi¢n hoat dong truy td cac toi pham vé tham nhiing; kiém sat
hoat dong diéu tra, xét xtr, thi hanh 4n ddi voi cac t6i pham vé tham nhiing.
Toa an nhan dan tbi cao c6 trach nhiém xét xtr, huéng dan cong tac xét xtr cac

t6i pham vé tham nhiing.
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Mt tran T quéc Viét Nam va cac to chtrc thanh vién c6 trach nhiém
phéi hop voi co quan nha nudc c¢6 thAm quyén tuyén truyén, gido duc nhan
dan va cac thanh vién td chtrc minh thue hién cac quy dinh cua phap luat vé
phong, chéng tham nhiing; kién nghi cic bién phap nham phat hién va phong
ngura tham nhiing; dong vién nhan dan tham gia tich cyc vao viéc phat hién, tb
c4o hanh vi tham nhiing; cung cp thong tin va phdi hop véi co quan, to chirc,
c4 nhan c6 thim quyén trong viéc phat hién, xac minh, xtr Iy vu viéc tham
nhiing; giam sat viéc thuc hién phép luat vé phong, chong tham nhiing.

Céc co quan bao chi ¢ trach nhiém biéu duong tinh than va nhiing viéc
lam tich cuc trong cong tic phong, chéng tham nhiing; 1én an, ddu tranh dbi
v6i nhitng ngudi c6 hanh vi tham nhiing; tham gia tuyén truyén, phd bién
phép luat vé phong, chong tham nhiing. Co quan béo chi, phong vién co trach
nhiém phai dua tin trung thuc, khach quan. Téng bién tip, phong vién chiu
trach nhiém vé viéc dua tin va chap hanh phap luat vé bao chi, quy tic dao
duc nghé nghiép. Cac doanh nghiép, hiép hoi nganh nghé co trach nhiém
thong bao vé hanh vi tham nhiing va phdi hop véi co quan, to chtic, c4 nhan
c6 tham quyén trong vi¢c xac minh, két luan vé hanh vi tham nhiing. Hi¢p hoi
doanh nghiép, hiép hoi nganh nghé c6 trach nhiém t6 chirc, dong vién, khuyén
khich héi vién cua minh xay dyng van hoa kinh doanh lanh manh, phi tham
nhiing. Hiép hoi doanh nghiép, hiép hoi nganh nghé va hoi vién co trach
nhiém kién nghi véi Nha nude hoan thién co ché, chinh sach quan ly nham
phong, chdng tham nhiing.

Co quan, to chirc c6 tham quyén co trach nhiém phdi hop v6i Phong
Thuong mai va Cong nghi€p Viét Nam, hi¢p hdi doanh nghi¢p, hiép hoi
nganh nghé va céc t6 chirc khac to chire dién dan dé trao d6i, cung cap thong
tin, phuc vu cong tac phong, chdng tham nhiing.

e. Chu dong thuc hién cac bién phap phong ngua tham nhiing

Pé thyuc hién hoat dong phong ngtra tham nhiing, trudc hét cac co quan,
td chire, don vi phai thuc hi¢n tbt nguyén tac cong khai, minh bach trong hoat
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dong ctia minh. Viéc cong khai, minh bach phai dugc thuc hi¢n trong tat ca
cac hoat dong ctia co quan, to chirc nhu trong viéc mua sim cong, trong Xay
dung co ban, trong quan 1y du an dau tu xay dung; cong khai, minh bach vé
tai chinh va ngan sach nha nudc, vé viéc huy dong va sir dung cac khoan dong
g6p cua nhan dan, vé viée quan 1y, st dung cac khoan hd tro, vién trg; cong
khai, minh bach trong quan 1y doanh nghiép Nha nudc, trong c¢d phan hoa
doanh nghiép Nha nudc; cong khai, minh bach trong quan 1y va str dung dat,
trong quan ly, st dung nha &. Co quan quan 1y giao duc, co s¢ gido duc co su
dung ngén séch, tai sdn cia Nha nudc phai cong khai viéc quan 1y, sir dung
ngan sach, tai san cua Nha nudc, viéc thu, quan ly, st dung hoc phi, 1€ phi
tuyén sinh, cac khoan thu tir hoat dong tu van, chuyén giao cong nghé, cac
khoan hd tro, dau tu cho gido duc va cac khoan thu khac theo quy dinh cua
phép luat. Co quan quéan 1y y té, co s& kham, chita bénh c6 sir dung ngan sach,
tai san cua Nha nude phai cong khai viéc thu, quan ly, sit dung ngan sach, tai
san cua Nha nudc, gia thude, viéc thu, quan ly, str dung céc loai phi lién quan
dén viéc kham, chita bénh va cac khoan thu khac theo quy dinh ctia phap luat.
Co quan quan 1y khoa hoc - cong nghé, don vi nghién ctru khoa hoc - cong
nghé phai cong khai viéc quan ly, st dung ngan sich, tai sdn Nha nudc, cac
khoan hd trg, vién trg, dau tu, cac khoan thu tir hoat dong khoa hoc - cong
nghé. Co quan quan 1y thé duc, thé thao, Uy ban O-lim-pich Viét Nam, cac
lién doan thé thao, co s& thé duc, thé thao c6 trach nhiém cong khai viéc quan
1y, sit dung ngan sach, tai sain Nha nudc, cac khoan thu tir hoat dong va dich
vu thé duc, thé thao, khoan tai tro, hd tro, dong gbp cua td chtrc, ca nhan trong
nudc va nudc ngoai cho hoat dong thé duc, thé thao. Hoat dong cua céac co
quan thanh tra, giai quyét khiéu nai, t6 cdo, Kiém toan Nha nudc cling nhu
hoat dong giai quyét cac cong viée ciia co quan, to chirc, don vi, ci nhan phai
dugc cong khai, minh bach. Viéc thu 1y, diéu tra, truy td, kiém sat, xét xr, thi
hanh an phai duoc cong khai theo quy dinh ctia phap luat to tung hinh sy va
cac quy dinh khac ctia phap luat co lién quan. Viéc tuyén dung can bo, cong

chtrc, vién chirc va nguoi lao dong khac vao co quan, to6 chic, don vi phai
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dugc cong khai vé sé lugng, tiéu chuan, hinh thic va két qua tuyén dung.
Viéc quy hoach, dao tao, b nhiém, chuyén ngach, luan chuyén, diéu dong,
khen thuong, cho thoi viéc, cho thdi giit chirc vu, mién nhiém, bai nhiém, ky
luat, huu tri ddi véi can bo, cong chuec, vién chirc va nguoi lao dong khéc phai
dugc cong khai trong co quan, td chure, don vi noi nguoi do lam viége.

4.4 Trach nhiém cia gia dinh va nha trueong trong phong chong
tham nhiing

Gia dinh va nha truong c6 vai trd quan trong trong phong chéng tham
nhiing. Mdi gia dinh phai y thirc dugc tim quan trong va tham gia tich cuc
vao hoat dong phong chéng tham nhiing. Trudc hét, mdi gia dinh, can tich
cuc tuyén truyén gido duc cac thanh vién trong gia dinh thay rd tac hai cua
cac hanh vi tham nhiing tir d6 tuyét doi khong thyc hién cac hanh vi tham
nhiing. Bén canh do, cling can gido duc cac thanh vién trong gia dinh tich cuc
tham gia hoat dong phong chong tham nhiing, coi d6 1a nghia vy, 13 trach
nhiém cua minh dé déng gdp vao viée xay dung va bao vé dit nude, dong gop
vao su nghiép phat trién kinh té xa hoi cua dat nudc. Mdi ngudi can phai tich
cuc tham gia vao qué trinh giam sat hoat dong cia cac co quan, to chic, don
vi dé phat hién, t6 giac, to cdo hanh vi tham nhiing gop phan lam lanh manh
bd may nha nudc, ting cudng niém tin tudng ctua nhan dan vao su lanh dao
cua bang, cua Nha nudc.

Trudng hoc, thong qua hoat déng gido duc phai tich cuc tuyén truyén,
giao duc cho nguoi hoc vé nhimng tac hai ciia tham nhiing qua d6 mdi nguoi
nhan thdy rd trach nhiém ctia minh trong hoat dong phong, chéng tham
nhiing. Trén co s& d6, khuyén khich moi nguoi tich cuc dau tranh chong va
phong ngira tham nhiing. Truong hoc can dua cac ndi dung ctia Luat phong,
chéng tham nhiing vao cac chwong trinh gido duc dé tuyén truyén phd bién
sau rong trong tat ca cac hoc sinh, sinh vién va hoc vién. Viéc giang day noi
dung Luat phong, chéng tham nhiing phai dugc coi 1a mot moén hoc bét budc

trong cac nha truong.
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Gia dinh va nha truong phai co su tich cyc, chii dong phdi két hop voi
nhau trong viéc gido duc nang cao y thirc ctia mdi cd nhan trong hoat dong
phong, chéng tham nhiing. Khuyén khich moi c4 nhén trong xa hoi tich cuc
tham gia cac hoat dong phong, chdng tham nhiing, tham gia gidm sat hoat
dong cua co quan, t6 chure, don vi nhim phat hi¢én tham nhiing.

4.5. Trach nhiém ciia cong dan trong phong, chong tham nhiing

Cung véi co quan nha nude, t6 chirc xa hoi va cong dan cé vai trd quan
trong trong cudc dau tranh phong, chong tham nhiing. Trach nhiém cia cong
dan trong phong, chong tham nhiing 1a ndi dung duoc ghi nhan trong nhiéu
van ban phap luat khac nhau. Tuy nhién, trong hoat dong phong, chéng tham
nhiing, trdch nhiém cta cong dan khong chi dugc quy dinh trong Luét
phong, chéng tham nhiing ma con duge quy dinh trong nhiéu vin ban phap
luat khac nhau nhu: Nghi dinh sé 120/2006/ND-CP ngay 20 thang 10 nim
2006 caa Chinh phu, quy dinh chi tiét va hudng dan thi hanh mot sb diéu cia
Luat phong chdng tham nhiing; Nghi dinh s6 47/2007/ND-CP ngay 27 thang
3 nam 2007 caa Chinh phi, quy dinh chi tiét va huéng dan vé vai tro, trach
nhiém cia xi hoi trong phong, chéng tham nhiing; Nghi dinh sd
37/2007/ND-CP ngay 09 thang 3 nam 2007 cua Chinh pht vé minh bach tai
san, thu nhap; Nghi dinh s6 68/2011/ND-CP ngay 08 thang 8 nam 2011 cua
Chinh phu stra d6i, bé sung mot sd didu ciia Nghi dinh sé 37/2007/ND-CP
ngay 9 thang 3 nam 2007 vé minh bach tai san, thu nhap; Nghi dinh s6
59/2013/ND-CP ngay 17 thang 6 nim 2013 cua Chinh phu, quy dinh chi tiét
mot sb diéu cua Luat phong, chéng tham nhiing;! Nghi dinh s6 78/2013/ND-
CP ngay 17 thang 7 nim 2013 ctia Chinh pht, vé minh bach tai san, thu nhap.?
Nghi dinh s6 90/2013/ND-CP ngay 08 thang 8 nim 2013 quy dinh trach

1 Nghi dinh nay c6 hiéu luc thi hanh ké tir ngay 31 thang 7 ndm 2013, thay thé Nghi dinh s6 120/2006/ND-
CP ngay 20 thang 10 ndm 2006 cua Chinh phi quy dinh chi tiét va hudng dan thi hanh mot sé didu cua Luat
Phong, chdng tham nhiing

2 Nghi dinh nay thay thé Nghi dinh s6 37/2007/NB-CP ngay 09 thang 3 nim 2007 cta Chinh phii vé minh
bach tai san, thu nhap va Nghi dinh s6 68/2011/ND-CP ngay 08 thang 8 nim 2011 ctia Chinh phii sira d6i, bd
sung mdt sd diéu ctia Nghi dinh s6 37/2007/ND-CP ngay 9 thang 3 nim 2007 vé minh bach tai san, thu nhap.
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nhiém giai trinh cua co quan nha nudc trong vi¢c thuc hién nhiém vy, quyén
han dugc giao...

Cong dan c6 moi truong lam vige, cong tac va dia vi xa hdi1 khac nhau
cling ¢ trach nhiém khac nhau trong phong, chéng tham nhiing. Theo quy
dinh cta Luat phong, chéng tham nhiing ciing nhu cic van ban hudng dan thi
hanh Luat phong, chong tham nhiing, trach nhiém cua cong dan trong phong,
chéng tham nhiing c6 thé dugc xac dinh véi tiéu chi 1a: trach nhiém cua cong
dan (binh thuong) va trach nhi¢m cua (cong dan 1a) can by, cong chuc, vién
chtc trong phong, chong tham nhiing.

4.5.1. Trach nhigém ciia cong din trong phong, chong tham nhiing

Viéc phong, chéng tham nhiing khong chi 1a trach nhiém cia cic co
quan Nha nudéc, td chirc x3 hoi ma con 1a trach nhiém cua mdi cong dan.

Theo quy dinh tai Diéu 6 Luat phong chéng tham nhiing, Piéu 24 Nghi
dinh s6 47/2007/ND-CP ngay 27 thang 3 nam 2007 cta Chinh phi (cling nhu
quy dinh trong cdc van ban khic néu trén), trach cua cong dan trong phong,
chéng tham nhiing bao gdm cac ndi dung sau:

- Chap hanh nghiém chinh phap luat vé phong, chéng tham nhiing;

- Lén &n, du tranh véi nhitng ngudi ¢6 hanh vi tham nhiing;

- Phat hién, t6 cao hanh vi tham nhiing;

- Hop tac véi cac co quan cd tham quyén trong viéc xac minh, xur 1y
hanh vi tham nhting;

- Kién nghi v6i co quan nha nudc co thim quyén hoan thién co ché,
chinh séch phép luat vé phong, chong tham nhiing;

- Gop y kién xay dung phap luat vé phong, chong tham nhiing.

4.5.1.1. Chdp hanh nghiém chinh phdp ludt vé phong, chong tham nhiing

Trach nhiém phong, chong tham nhiing cia céng dan dugc thé hién
truéc hét bang viéc chap hanh nghiém chinh phéap luat vé phong, chdng tham

nhiing. Tham nhiing 1a hi¢n tuong xa hoi luén ti€ém an trong moi con nguoi,
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nhat 1 nhitng nguoi c6 chtic vu, quyén han - “ngudi c6 quyén luc”. Khi di c6
quyén lyc, con nguoi thudng cd xu huéng lam dung quyén lyc dé thoa man
nhu ciu ca nhan, muu ciu lgi ich riéng. Vi vay, viéc phong, chéng tham
nhiing doi hoi mdi ngudi, nhat 1a ngudi co chirc vu quyén han phai ludn “giir
minh” dé ban than khong lam dung quyén lyc, vi pham phap luat hay c6 hanh
vi tham nhiing, ddng thdi méi ngudi (co chirc vy, quyén han ciing nhu khong
c¢6 chirc vy, quyén han) con phai ¢ trach nhiém van dong, gido duc ngudi
than trong gia dinh chap hanh nghiém chinh phép luat ndi chung, phap luat vé
phong, chdng tham nhiing néi riéng dé khong cho hanh vi tham nhiing xay ra
trong co quan, to chirc, don vi hay dia phuong minh. Pay 13 yéu ciu quan
trong d6i voi hoat dong phong, chéng tham nhiing cua cong dan. Mdi cong
dan cling nhu nguoi than cua ho khong c6 hanh vi tham nhiing thi da gop
phan han ché, giam bot cac hanh vi tham nhiing. Pic biét, khi ¢ y thic tuan
tha phap ludt vé phong, chéng tham nhiing, cong dan s& ¢ nhén thirc, tinh
cam dung din trong viéc 1én an, t6 gidc, ddu tranh véi cac hanh vi tham
nhiing.

4.5.1.2. Lén Gn, ddu tranh véi nhitng hanh vi tham nhiing

Déi vi mdi cong dan, ngoai viée chap hanh nghiém chinh phap luat vé
phong, chdng tham nhiing thi ho con phai c6 thai d6 phé phan, 1én 4n manh mé
hanh vi tham nhiing. Bang hanh dong cu thé ciia minh, trong cong viéc ciing
nhu trong cudc séng khi phat hién hanh vi tham nhiing, cong dan can cha dong
nhic nhé, phé binh, 1én 4n nguoi c6 hanh vi tham nhiing, kién quyét dau tranh
khong khoan nhuong véi cac hanh vi tham nhiing. Viéc nhac nhd, phé binh co
tac dung udn nan nhitng hanh vi sai tréi, vu lgi cia ngudi khac tir 6 ngan ngira
hanh vi tham nhiing. Vi¢c phé phan, Ién an cac hanh vi tham nhiing ¢6 tac dung
canh bao dong thoi tao du luan phan img manh mé cta cong dong ddi v6i hanh
vi tham nhiing tir d6 ran de cac hanh vi tham nhiing. Viéc phé phan, 1én &4n
hanh vi tham nhiing con nham t6 rd thai d6 dau tranh khong dung thir, khong
khoan nhuong v&i hanh vi tham nhiing. Tat ca nhiing viéc lam nay cua cong
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dan c6 ¥ nghia quan trong ddi véi viéc phong ngira tham nhiing ngay tai co
quan, to chuc, don vi, dia phuong minh qua d6 c6 ¥ nghia quan trong ddi voi
viéc phong ngira va dau tranh chdng tham nhiing no6i chung.

4.5.1.3. Phat hién, 16 cdo hanh vi tham nhiing

Cong dan dugc nha nudce va phap luat trao quyén dong thoi quy dinh
trach nhiém trong viéc gbp phan bao vé trat tu an toan xa hoi, phong ngira, dau
tranh chdng vi pham phép luat va toi pham, trong d6 c6 hanh vi tham nhiing va
t6i pham vé tham nhiing. Trach nhiém phong, chong tham nhiing cta cong dan
con dugc thé hién bang viéc phat hién, t6 cao hanh vi tham nhiing.

Thong qua viéc giam sat hoat dong ctia co quan, to chirc va bang thong
tin thu thap tir nhiéu ngudn khéc nhau, khi biét c6 hanh vi tham nhiing, dic biét
1a hanh vi tham nhiing ¢6 tinh nguy hiém cao, cong dan c6 quyén t6 cdo hanh
vi nay trudc co quan cé tham quyén dé xir 1y theo phap luat. Viéc phat hién va
t6 cao hanh vi tham nhiing 13 quyén dong thoi cling 12 nghia vu clia cong dan.
Diéu 64 Luat phong, chdng tham nhiing quy dinh: “Céng ddn c6 quyén t6 cdo
hanh vi tham nhiing véi co quan, t6 chire, ¢d nhdn cé tham quyén”.

Viéc phat hién, t6 cao hanh vi tham nhiing ctia cong dan duoc thuc hién
dudi hai hinh thue:

+ Phan anh vé&i Ban thanh tra nhan déan, t6 chirc ma minh 1a thanh vién
vé hanh vi tham nhiing: Diéu 26 Nghi dinh s6 47/2007/ND-CP ngay 27 thang
3 nam 2007 ctua Chinh phi quy dinh: “Nhdn ddn & xd, phwong, thi trdn, can
bo, cong chirc, vién chirc, nguoi lao dong trong co quan nha nuoc, don vi sy
nghiép, doanh nghiép nha nuwdc khi phdat hién hanh vi ¢6 dau hiéu tham
nhiing, vu viéc tham nhiing trong co quan, té chirc, don vi minh ¢é quyén: a)
Phdn énh véi Ban thanh tra nhdn dén ¢ xd, phwong, thi tran hodc ¢ co quan
nha nuwoc, don vi sy nghiép, doanh nghiép nha nuwdc noi minh cu tru hodc lam
viéc; b) Phdn dnh véi t6 chitc ma minh la thanh vién”. Viée phat hién, t6 cdo
hanh vi tham nhiing trong truong hop nay dugc thuc hién khi cong dan phat
hién hanh vi ¢6 d4u hiéu tham nhiing x4y ra trong co quan, t6 chirc ma minh 13
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thanh vién. Viéc phong, chéng tham nhiing dugc dat ra ddi voi moi cép, nganh,
td chic va cac co quan don vi co s0. DPdi voi cac don vi co s6, cac td chue,
doanh nghiép, ngudi dimg dau don vi va Ban thanh tra nhan dan c6 trach
nhiém ddng thoi ¢ vai trd quan trong trong viéc phong, chéng tham nhiing.
Ban thanh tra nhan dan hodc td chirc, c4 nhan c¢6 trach nhiém tiép nhan phan
anh cua cong dan vé hanh vi ¢6 ddu hiéu tham nhiing hoac vu viéc tham nhiing;
xem xét, xac minh, giai quyét theo tham quyén hoic kién nghi co quan ¢ tham
quyén xem xét, giai quyét theo quy dinh cua phap luat va giam sat viéc giai
quyét do6, dong thoi thong bao két qua giai quyét cho cong dan da c6 ¥ kién
phan anh biét.!

+ T céo hanh vi tham nhiing véi co quan, t6 chirc, ca nhan c6 tham
quyén. Khi phat hién hanh vi tham nhiing, vu viéc tham nhiing, cong dan co
quyén t6 cao hanh vi, vu viéc va ngudi tham nhiing voi co quan, to chtc, ca
nhan c6 thim quyén. Hinh thtrc nay thudng duoc thuc hién trong truong hop
nguoi té cao khong phai 1a thanh vién co quan t6 chic (c6 hanh vi, vu viée
tham nhiing). Trong cong viéc lién quan hodc do thu thép tin tac, tai li¢u tu
nhiéu ngué)n tin khac nhau ma biét duoc hanh vi tham nhiing, vu vi¢c tham
nhiing, cong dan c6 quyén dong thoi cling 1a nghia vu t6 cao hanh vi, vu viéc
tham nhiing d6 v&i co quan, to chtic, ¢4 nhin c¢6 tham quyén dé xu 1y theo quy
dinh cua phap luat.

Tuy nhién, khi phat hién tham nhiing va thuc hién hanh vi “phdn anh”,
“t4 c40” hanh vi tham nhiing, cong dan phai “néu ré ho, tén, dia chi, ngi dung
16 cdo va cung cdp cdc thong tin, tdi liéu lién quan dén néi dung t6 cdo ma
minh c6 dwoce cho co quan, t6 chirc, cd nhan cé tham quyén™?; cong dan phai
chju trach nhiém vé tinh “khach quan”, “trung thuc” ctia thong tin da phan anh,
t6 c4o va phai chiu trach nhiém vé 10i t6 cdo ctia minh®. Cong dan khong dugc
loi dung quyén tu do dan chu dé t6 cdo sai sy that. Truong hop cong dan bia

dit va td cdo nguoi khac 1a tham nhiing nham xtGc pham danh du hodc gay

! Xem: Diéu 26 Nghi dinh s6 47/2007/ND-CP ngay 27 thang 3 nam 2007 ctia Chinh phi
2 Xem: Dieu 25 Nghi dinh 56 47/2007/ND-CP ngay 27 thang 3 nim 2007 ctia Chinh phii
3 Xem: Diéu 64 Luat phong, chong tham nhiing nim 2005
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thiét hai cho quyén loi cua nguoi bi td céo thi tuy theo tinh chat, muc do
nguy hiém cta hanh vi ma c6 thé bi xir phat hanh chinh, budc bdi thudng
thiét hai hodc truy ctru trach nhiém hinh sy vé t6i vu khéng theo Piéu 122
BLHS.

Khi phat hién, td cdo hanh vi tham nhiing, cong dan c6 quyén dugc giir
bi mat (danh tinh, thong tin td cdo) dé dam bao an toan tinh mang, suc khoe,...
Truong hop ngudi ¢6 hanh vi td céo bi de doa, tra thu, tru dap... thi ho co
quyén yéu cau co quan nha nuéc c¢6 tham quyén bao vé. Viéc thyc hién cac
bién phap bao vé can thiét ddi voi ngudi c6 hanh vi t6 cdo tham nhiing 13
trach nhiém ctia co quan tiép nhan thong tin td cao va co quan c6 thAm quyén.
Viéc bdo v¢ bi mat, an toan cho nguoi ¢é hanh vi t6 cao tham nhiing duogc
thuc hién theo quy dinh cua Luét phong, chéng tham nhiing, Luat khiéu nai,
td cao va theo céac quy dinh khéc ctia phap luét hién hanh®.

Pé co thé phat hién va t6 cdo hanh vi tham nhiing, gop phan c6 hiéu qua
vao viéc d4u tranh chong tham nhiing, cong dan phai tu ning cao nhéan thuc
phap luat n6i chung, phap luat vé phong, chéng tham nhiing noi riéng. Viéc
nhan thic ding vé cac hanh vi tham nhiing, ban chét, dic diém va tac hai cta
cac hanh vi tham nhiing s& cho phép cong dan phan anh, t6 cdo dung nguoi,
dung hanh vi vi pham qua d6 gép phan c6 hiéu qua vao viéc phong ngira va
dau tranh chong tham nhiing.

4.5.1.4. Hop tic véi cdc co quan cé tham quyén trong viéc xdc minh, xur
[y hanh vi tham nhiing

Hop tac v6i cac co quan c6 tham quyén trong viéc xac minh, xur 1y
hanh vi tham nhiing 1a trach nhiém cua cong dan trong hoat dong phong,
chéng tham nhiing. Piéu 6 Luét phong chong tham nhiing quy dinh: “Cong
dan ... c6 nghia vu hop tac, givp dé co quan, té chike, cd nhan cé tham quyén

trong viéc phat hién, xi Iy nguoi ¢é hanh vi tham nhiing”. Piéu 24 Nghi dinh

1 Xem: - Piéu 65 Luat phong, chéng tham nhiing ndm 2005;
- Khoan 2 Diéu 25 Nghj dinh s6 47/2007/ND-CP ngay 27 thang 3 nam 2007 cua Chinh phu

129



sO 47/2007/ND-CP ngay 27 thang 3 nam 2007 ctua Chinh phii quy dinh vé
trach nhiém cia cong dan tham gia phong, chéng tham nhiing ciing quy dinh,
cong dan co trach nhiém “céng tdc véi co quan, t6 chire, cd nhdn cé tham
quyén trong viéc xdac minh vy viéc tham nhiing khi dwoc yéu cau’.

Viéc hop tac, hd tro, cung cip thong tin can thiét, nhat 1a trudng hop
cong dan c6 hanh vi td cdo tham nhiing ¢ ¥ nghia quan trong gitp co quan to
chtrc xac minh, diéu tra nhanh chong 1am rd hanh vi hanh vi tham nhiing dé
xtr 1i theo phéap luat. Viéc khong hop tac ctia cong dan co thé giy kho khan,
lam can trd viéc xac minh, diéu tra xir 1i hanh vi tham nhiing. Viéc khong hop
tac cua cong dan ma khong c6 1i do chinh ddng qua d6 gay can tr¢ viéc xac
minh, diéu tra hanh vi tham nhiing, ddc bi€t 1a cac vu viéc pham to1 vé tham
nhiing thi tuy theo tinh chat, mirc d6 ma c6 thé bi xur 1i vé tdi tir chdi khai bao
hodc tir chdi cung cép tai liéu theo Piéu 308 BLHS hoic toi khong tb giac to1
pham theo Diéu 314 BLHS.

4.5.1.5. Kién nghi véi co quan nha niede cé tham quyén hoan thién co
ché, chinh sach phdp ludt vé phong, chong tham nhiing

Trong viéc thyc hién chirc nang, nghé nghiép ctia minh hoic théng qua
vigéc giam sat hoat dong cua cac co quan, td chirc hodc bé‘mg hiéu biét ctia ban
than, khi phat hién nhimg khiém khuyét, sai sét, han ché cua co ché, chinh
sach va phap luat qua d6 nguoi co chic vu, quyén han c6 thé loi dung dé thuc
hién hanh vi tham nhiing, thi cong dan c6 quyén kién nghi voi co quan nha
nudc cd tham quyén hoan thién co ché, chinh sach phap luat dé phong, chéng
tham nhiing c6 hiéu qua. Nhimng kién nghi ctia cong dan gitp cho co c6 tham
quyén phat hién sai sot, “16 hong” dé stra d6i, b sung, hoan thién co ché,
chinh sach, phap luat 1am cho ngudi c6 ¥ dinh tham nhiing khong thé 1¢i dung
dé thyc hién hanh vi tham nhiing, qua d6 gop phan phong ngira tham nhiing.
Mit khac, nhiing kién nghi ctia cong déan c6 thé gitip co quan c6 tham quyén

stra d6i, bod sung, hoan thién co ché, chinh sach va phap luat trong vi¢c phat
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hién, diéu tra, xt 1i hanh vi tham nhiing qua d6 gép phan dau tranh chdng
tham nhiing c6 hi¢u qua.

Pé tao diéu kién cho cong dan cod thé thuc hién tbt trach nhiém phong,
chéng tham nhiing trong linh vic ndy, phap luat quy dinh cho céng dan co
quyén yéu ciu co quan, to chtrc, don vi cung cap thong tin. Cong dan cd
quyén dugc biét vé hoat dong cua co quan, td chirc, don vi noi minh lam viéc,
dia phuong noi minh cu tra dé tir d6 kip thoi phat hién cac hanh vi c6 dau
hiéu tham nhiing ciing nhu cac cin clr can thiét dé dwa ra cac kién nghi véi co
quan, tO chirc c¢6 thAm quyén trong viéc hoan thién co ché, chinh sach phap
luat vé phong, chong tham nhiing. Piéu 32 Luat phong, chéng tham nhiing
quy dinh: “1). Cdn bj, céng chirc, vién chirc va ngudi lao déng khdc c6 quyén
yéu cdu ngueoi ditng dau co quan, t6 chire, don vi noi minh lam viéc cung cdp
théng tin vé hoat dong cia co quan, t6 chirc, don vi dé; 2). Céng ddn o
quyén yéu cau Chii tich Uy ban nhdn dén xa, phwong, thi tran noi minh cuw tril
cung cdp théng tin vé hoat déng ciia Uy ban nhdn dén xd, phwong, thi trdn
dé...”. Piéu 6 Nghi dinh s6 59/2013/ND-CP ngay 17 thang 06 nim 2013 cia
Chinh phu con quy dinh cu thé quyén va nghia vu clia cong trong viéc yéu cau
cung cap thong tin va st dung théng tin dugc duge co quan, t6 chirc cung cip.

Véi cac thong tin duoc cung cp, cong dan c6 thé kiém tra, giam sat hoat
dong cua co quan, t6 churc; kiém tra, giam sat viéc tuan thu phap luat cling nhu
viéc thuc hién céc bién phap phong, chong tham nhiing cia co quan t6 chic
qua d6 phat hién cic hanh vi tham nhiing ciing nhu kién nghi co quan, t6 chirc
thuc hién cac bién phap can thiét dé phong, chong tham nhiing; kién nghi co
quan, to chtrc hoan thién co ché, chinh sach, phap luat vé phong, chéng tham
nhiing dé phong, chdng tham nhiing c6 hiéu qua.

4.5.1.6. Gép ¥ kién xdy dung phdp ludt vé phong, chong tham nhiing

Tt viéc theo ddi tinh hinh tham nhiing, phan tich cac s6 liéu, tai liéu thu
thap duoc, du doan tinh hinh tham nhiing va yéu cau phong, chdng tham nhiing
trong thoi gian tiép theo trén co so phan tich, danh gia sy phu hop, tinh kha thi
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cua cac quy dinh cta phap lut vé phong, chdng tham nhiing, cong dan c6 thé
théng qua cac hoi nghi, dién dan hodc théng qua cac co quan, té chic cua
minh kién nghi, gop ¥ kién véi co quan c6 thim quyén trong viéc xay dung
phap luat vé phong, chdng tham nhiing.

Su tham gia tich cyuc clia ngudi dan co vai tro hét siic quan trong trong
hoat dong phong, chdng tham nhiing. Mdi cong dan bang hanh vi ctia minh ¢
thé tham gia phong, chéng tham nhiing bang nhiéu hanh vi cu thé khac nhau
nhu van dong nguoi than chap hanh nghiém chinh chinh sach, phap luat; phé
phan, 1én 4n nhimg hanh vi tham nhiing; phat hién, t5 cdo hanh vi tham
nhiing; hop tac voi cac co quan cd thim quyén trong viéc xdc minh, xir 1y
hanh vi tham nhiing... Viéc tham gia cia ngudi dan khong chi c6 ¥ nghia
trong vi¢c phong ngtra tham nhiing ma con cé y nghia quan trong trong hoat
dong chdng tham nhiing qua d6 goép phan ngin chin, ddy lui va tién toi loai
bo hanh vi tham nhiing.

4.5.2. Trach nhiém cua can bg, cong chirc, vién chirc trong phong,
chong tham nhiing

Céan can b, cong chirc, vién chirc ciing 1a cong dan vi vay ho co trach
nhiém phong, chéng tham nhiing. Viéc phong, chdng tham nhiing cta can bd,
cong chuc, vién chitc khac vdi cong dan binh thudng & chd ho 1a ngudi co
trach nhiém trudc tién dbi v4i viée phong, chong tham nhiing trong co quan, to
chue, don vi ctia minh. Hoat dong phong, chong tham nhiing clia can bo, cong
chure, vién chiic ¢ thé duge xem xét trong hai truong hop: can bd, cong chic,
vién chuc khong phai 1a nguoi lanh dao, quan 1y; va can bg, cong chuc, vién
chue 12 nguoi quan i, 1anh dao trong co quan, to chitc don vi.

4.5.2.1. Déi véi can bd, cong chire, vién chirc khong phdi la nguoi lanh
dao, quan ly

Theo quy dinh tai cac biéu 36, 37, 38, 39, 42 Luat phong, chéng tham
nhiing, trach nhiém phong, chéng tham nhiing cta can bd, cong chic, vién

chure dugce thé hién ¢ cac ndi dung sau:
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+ Thir nhiét, can bo, cong chtrc, vién chic c6 trach nhiém thuc hién quy
tac ung XU cda can bg, cong chirc, vién chire. Pay 1a “cac chudn muwc xir sur
cua can bg, cong churc, vién chirc trong thi hanh nhiém vu, cong vu va trong
quan hé xd hoi, bao gom nhitng viéc phdi lam hodc khéng dwoc lam,* phit hop
voi ddac thu cong viéc cua tung nhom can bo, cong churc, vién chirc va tung
linh viee hoat dong cong vu, nham bdao dam sw liém chinh va trach nhiém cia
can bg, cong chire, vién chirc”

DPdi voi cac tO chiic x4 hdi, can bo, cong chure, vién chirc c6 trach
nhiém thuc hién quy tic dao dic nghé nghiép. Pay 1a nhiing “chudn muc xir
sw phit hop véi ddc thit cia timg nghé bdo dam sw liém chinh, trung thuc va
trach nhiém trong viéc hanh nghé” 3

Cac quy tic Gmg xir, quy tic dao dirc nghé nghiép gitip cho cac bd, cong
chtic, vién chirc nhan thitc rd bon phan, trach nhiém ctia minh trong cong
viéc, nghé nghiép dé co tinh than thai d6 dang dan khi thuc hién cong viéc
duogc giao tir d6 tan tuy phuc vu nhan dan. Cac quy tic ndy con co tac dung
quan trong trong viéc kiém soat hanh vi, ung xu cua can by cong churc, ngan
ngtra nhitng hanh vi sach nhiéu, loi dung cong vu dé doi hdi 10 hodc cac hanh
v1 truc 101 khac c6 tinh...

+ Thir hai, can bd, cong chuc, vién chirc ¢c6 nghia vu bao céo vé céc
hanh vi ¢6 ddu hiéu tham nhiing. Theo quy dinh tai Piéu 38 Luat phong,
chéng tham nhiing: “Khi phdt hién c6 ddu hiéu tham nhiing trong co quan, t6
chikc, don vi noi minh lam viéc thi can bo, cong chire, vién chirc phdi bao cao

ngay véi nguoi ditng dau co quan, té chire, don vi do; trieong hop nguoi dimg

! Theo quy dinh tai Diéu 37 Luat phong, chéng tham nhiing nam 2005, cac viéc can b, cong chirc khong
duoc 1am bao gdm: a) Cira quyén, hdach dich, gdy khé khan, phién ha doi véi co quan, té chire, don vi, cd
nhén trong khi gidi quyét cong viéc; b) Thanh ldp, tham gia thanh ldp hoac tham gia quan Iy, diéu hanh
doanh nghiép tw nhan, cong ty trach nhiém hitu han, cong ty co  phdn, cong ty hop danh, hop tac xd, bénh
vién tu, truong hoc tw va to chirc nghién ciru khoa hoc tu, trir truong hop phdp ludt cé quy dinh khac; c) Lam
tw van cho doanh nghiép, 16 chire, cd nhdn khdc & trong nuée va niede ngodi vé cdc cong viéc co lien quan
dén bi mdt nha nudc, bi mat cong tac, nhing cong viéc thuge tham quyén gidi quyét cia minh hodc minh
tham gia gidi quyét; d) Kinh doanh trong linh viee ma trude day minh cé trach nhiém quan 1y sau khi théi giir
chite vu trong mot thoi han nhat dinh theo quy dinh ciia Chinh phi; d) Sir dung trdi phép thong tin, tdi liéu
cua co quan, 16 chire, don vi vi vu loi.

2 Xem: Piéu 36 Luat phong, chdng tham nhiing nam 2005.

3 Xem: Piéu 42 Luat phong, chng tham nhiing nim 2005
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ddu co quan, t6 chure, don vi co lién quan dén dau hiéu tham nhiing do thi bao

cdo voi nguoi dung dau co quan, to6 chire, don vi cap trén truc tiép”.

Déi voi trudng hop, “cdn bé, cong chirc, vién chirc biét dwoc hanh vi
tham nhiing ma khong bdo cao... thi (ho) phdi chiu trach nhiém theo quy dinh
ciia phdp ludr™*. Viiéc quy dinh trach nhiém bao céo vé hanh vi, vu viéc c6 dau
hiéu tham nhiing c6 ¥ nghia quan trong trong viéc khuyén khich cén bo cong
chuc tich cuc, chu dong trong viéc phat hién, phan anh, té giac hanh vi tham
nhiing trong co quan, t6 chirc, don vi qua d6 gdp phan phong, chéng tham
nhiing x4y ra trong co quan, t6 chic, don vi cua minh. Diéu 39 Luat phong,
chéng tham nhiing con canh bao can bd, cong chire khi biét duge hanh vi tham
nhiing ma khong bao céo...thi (hg) phai chiu trach nhi€ém theo quy dinh cua
phép luat.

+ Thir ba, can bd, cong chirc, vién chic co nghia vu chip hanh quyét
dinh vé chuyén ddi vi tri cong tac ctia co quan, t6 chirc, don vi. Theo quy
dinh tai Picu 43 Luat phong, chéng tham nhiing: viéc chuyén d6i vi tri
cong tac cua can bd, cong chirc, vién chtc dugc thuc hién dinh ky doi véi
mot sb vi tri cong tac lién quan dén viée quan 1y ngan sach, tai san ciia Nha
nudc, truc tiép tiép xuc va giai quyét cong viéc cua co quan, t chirc, don
vi, ¢4 nhan nham chu dong phong ngira tham nhiing. Piéu nay cé tac dung
quan trong trong viéc tranh dé can bo, cong chuc, vién chic lgi dung
nghiép vu, kinh nghiém cong tic muu cau loi ich riéng va thuc hién hanh vi
tham nhiing.

4.5.2.2. Déi v6i can b, cong chire, vién chire lanh dao, quan Iy trong
co quan, 16 chirc, don Vi

Cén b0, cong churc, vién chuc 1a nguoi lanh dao, quan li trong co quan,
don vi c6 vai tro rat quan trong trong hoat dong phong, chdng tham nhiing tai
co s0, doanh nghiép, co quan, td churc, don vi ciia minh. Hoat dong phong,

chong tham nhiing ctia nhitng ngudi nay dugc thé hién trén cac ndi dung sau:

1 Xem: Piéu 39 Luat phong, chng tham nhiing nim 2005
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+ Mgt la: tiép nhan, giai quyét nhitg phan anh, bao cdo vé hanh vi c6
dau hiéu tham nhiing x4y ra trong co quan, don vi, to chirc cia minh. Sau khi
tiép nhan, giai quyét cac nd1 dung phan anh, bao céo vé hanh vi, vu viée ¢ dau
hiéu tham nhiing, “ngudi duwoc bdo cdo phdi xir Iy vu viéc theo tham quyén
hodic chuyén cho co quan, té chirc, cd nhdn c6 tham quyén xem xét, xir Iy va

théng bdo cho nguoi bdo cao™; “nguwoi nhan dwoc bdo cdo vé dau hiéu tham

nhiing ma khong xit Iy thi phdi chiu trach nhiém theo quy dinh ciia phap ludat™.

Céac quy dinh ndy c6 nghia quan trong trong viéc khuyén khich can bo,
cong chirc tham gia phong, chéng tham nhiing. Piéu nay lam cho hanh vi
tham nhiing dugc phat hi€n som, xtr Iy cong minh, dang phap luat qua d6 gop
phan phong ngira tham nhiing.

+ Hai la: can bg, cong chirc, vién chirc (quan ly, lanh dao) cé trach
nhiém tuan tha quyét dinh vé viéc luan chuyén can bo®, ké khai tai san®. Viéc
luan chuyén can bo nham han ché viéc can bo, cong chure, vién chure 1o1 dung
chtrc vu quyén han dé truc loi; viéc ké khai tai san ctia can bd, cong chirc,
vién chtrc nham kiém soat bién dong vé tai san ciia can bd, cong chirc, vién
chtrc nham sdm phat hién hanh vi tham nhiing.

+ Ba la: to chtrc kiém tra viéc chap hanh phap lut cia co quan, to
chtrc, don vi, cd nhan thudc pham vi quan 1y.

Viéc thuong xuyén t6 chic kiém tra viée chip hanh phép luét cta co
quan, td chirc, don vi, c4 nhan thude pham vi quan ly cia minh nham kip thot
phat hién hanh vi tham nhiing. Khi phéat hién c¢6 hanh vi tham nhiing, thu
truong co quan, don vi phai kip thoi xur 1y theo tham quyén hodc thong bao

cho co quan thanh tra, di€u tra, vién ki€ém sat c6 tham quyén.

1 Xem: Piéu 38 Luat phong, chdng tham nhiing nam 2005.

2 Xem: Piéu 39 Luat phong, chdng tham nhiing nam 2005.

3 Xem: - Nghi dinh s6 24/2010/ND-CP ngay 15 thang 3 ndm 2010 ctia Chinh phi quy dinh vé tuyén dung, sir
dung va quan 1y cong chic;

-Nghi dinh s6 93/2010/ND-CP ngay 31 thang 8 nim 2010 Stra d6i mot s6 diéu ciia Nghi dinh s6
24/2010/ND-CP ngay 15 thang 3 nam 2010 ctia Chinh phu quy dinh vé tuyén dung, str dung va quéan 1y cong
chuc
4 Xem: Diéu 44 Luat phong, chéng tham nhiing nam 2005.
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Nguoi ding dau co quan, to chirc, don vi phai chu dong t6 chire thuc
hién viéc tu kiém tra cta co quan, td chirc, don vi minh. Viéc chu dong to
chirc kiém tra viéc thuc hién nhiém vu, cong vu cua can bg, cong churc, vién
chtrc thuong xuyén, truc tiép giai quyét cong viée cua co quan, to chirc, don
vi, ca nhan va can b, cong chuc, vién chic khac do minh quan 1y nham kip
thdi phat hién, ngan chin, xir Iy hanh vi tham nhiing?.

+ Bon la: nguoi dung dau va cp pho cua ngudi ding dau co quan, t6
chie, don vi phai chiu trach nhiém vé viéc dé xdy ra hanh vi tham nhiing
trong co quan, to chtrc, don vi do minh quan 1y, phu trach.

Truong hop dé xay ra tham nhiing tai co quan, t6 chtrc, don vi minh
quan 1y, phy trach thi ty theo tinh chat mirc d6 nghiém trong cta vu viéc ma
nguoi dimg dau va cip phé cta nguoi ding dau co quan, to chirc, don vi bi

xtr Iy ky luat hodc bi truy ctru trach nhiém hinh sy.?

1 Xem: Piéu 59, 60 Luat phong, chdng tham nhiing ndm 2005.
2 Xem: Diéu 54, 55 Luat phong, chong tham nhiing nim 2005.
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Chuwong V
GIOI THIEU KINH NGHIEM CUA MOT SO QUOC GIA
VE PHONG, CHONG THAM NHUNG

Ngay nay, tham nhiing thuc sy 1a hiém hoa giy nguy hai nghiém trong
d6i voi nén kinh té thé giéi. “Ngdn hang Thé gidi (WB) dad céng bé s6 liéu
woc tinh, moi nam tham nhiing gady thiét hai téi 2.600 ty USD, twong dwong
v6i hon 5% GDP toan cau. WB woc tinh tham nhiing khién chi phi ciia cdc
doanh nghiép toan cdu tang 10%, trong khi chi phi giao dich tai cdc nudc
dang phat trién ting thém téi 25%...”t. Trong xu thé toan cau héa, tham
nhiing ngay cang c6 xu hudng lién két voi cac loai toi pham khac, dac biét 1a
t6i pham c6 to chtic va toi pham kinh té, nhat 13 toi rira tién, day nguy co gay
hai d6i voi nén kinh té thé gidi ngay cang gia ting. Cac vu tham nhiing dic
biét nghiém trong c6 lién quan dén sé luong 16n tai san 1a mot phan quan
trong nguodn luc cua cac quoc gia di va dang duoc che gidu hodc thu tan & mot
hodc mot sé qudc gia khac dang ngdy cang trd nén phd bién, gay anh hudéng
nghiém trong dén su 6n dinh chinh tri va phat trién bén viing ciia cac nudc
trong khu vuc ciing nhu trén toan cau.

Tham nhiing ciing 13 hiém hoa gy de doa dén sy 6n dinh ctia nén kinh
té, an ninh xa héi, cac gia tr1 dao dtc, cong ly va can tré sy phat trién bén
vitng ciia mot qudc gia. Nhan xét vé hiém hoa cta tham nhiing ddi voi quéc
gia, Tong Thu ky Lién hop quéc Ban Ki-moon da nhan dinh: “Tham nhiing la
van nan de doa su phat trién kinh té, nén dan chii va én dinh tai cdc nuwdc’™.
Do vay, phong chong tham nhiing khong phai 1a nhiém vu ciia qudc gia riéng

1€ nao do6 ma doi héi sy nd luc, hop tadc ciia cac quoc gia khong chi trong

1 Xem: Bai viét “Tham nhiing danh cdp 5% GDP toa cau* dang tai ngudn:
http://www.xaluan.com/modules.php?name=News&file=article&sid=230232
2 Xem: Bai viét “Tham nhiing danh cdp 5% GDP toa cau* dang tai ngudn:
http://www.xaluan.com/modules.php?name=News&file=article&sid=230232
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pham vi khu vuc ma con trén pham vi toan cau. Dé d4u tranh phong, chéng
tham nhiing hiéu qua doi hoi thuc hién tong thé nhiéu bién phap khic nhau
trong d6 nghién cutu kinh nghi¢ém cua nhitng nudc da va dang ngan ngua,
chéng nan tham nhiing hiéu qua dé tir 46 hoan thién phap luat va bd may
phong, chdng tham nhiing 1a mot bién phap rat can thiét.

5.1. Quan diém ciia cong dong quéc té vé phong, chong tham
nhiing

T6 chirc Minh bach Qudc té (Transparency International -TI) - T6 chuc
qudc té 16n nhat thé gidi vé chong tham nhiing da dinh nghia: “Tham nhiing la
hanh vi lam dung quyén lwc dwoc giao Vi loi ich cd nhdn . Vao ndm 2007, to
chtrc minh bach qubc té da dua ra thuat ngir “tham nhiing chinh tri” va dinh
nghia nhu sau: “Tham nhiing chinh tri la hanh vi lam dung quyén luc dwoc

giao boi nhitng nha lanh dao chinh tri vi loi ich ca nhdan voi muc dich lam

tang quyeén lyc hodc tang sw giau cé cho cd nhan nguoi dé™?.

Tham nhiing 13 hién tuong tiéu cuc anh hudng dén tat ca cac qubc gia
trén thé gi¢i. Cung voi tién trinh toan cau hoa, tham nhiing da vuot ra khoi
pham vi bién gidi cac quéc gia vdi tdc d6 nhanh chong va anh hudng ngay
mot nang né dbi vai tién trinh phat trién kinh té thé gidi ciing nhu sy 6n dinh
va thinh vuong cua timg qudc gia. “Tham nhiing la hién twong tiéu cwc danh
hwéng dén tat cd cdc cd nhan trong xa héi theo cdc mire d3 khdc nhau, vi vy,

chung ta phdi cung nhau hop tac ngan chan tham nhiing” .

Trude tinh hinh d6, cong ddng qudc té di co nhitng nd luc trong phdi
hop hoat dong vé phong, chdng tham nhiing ma tiéu biéu 1a cic co quan, to
chttc nhu: Uy ban vé Phong chdng toi pham va Tu phap hinh sy va Vian
phong vé ma tuy va tdi pham cua Lién Hop quéc, Hoi dong Chau Au, Hoi

dong hop tac hai quan, (T6 chirc Hai quan thé gidi), Lién hiép Chau Au...

1 Xem: http://transparency.am/corruption.php#ql

2 Xem: http://www.scribd.com/doc/7646628/analySEEs-Report-lmpact-of-Corruption-on-Economic-Growth-
Performance-in-Developing-Countries

3 Xem: http://www.associatedcontent.com/article/111003/the_enormous_impact_of corruption.html
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Bén canh d6, cong dong qudc té ciing c6 nhitng dong thai tich cuc vé mit 1ap
phap da ban hanh céac hiép dinh, cong udc qudc té nhim tao ra co sé phap 1y
cho hoat dong phong, chdng tham nhiing ¢ tim khu vuc va quéc té. Cu thé 1a
cac cong udc sau:

+ Cong udc lién Chau My vé chdng tham nhiing do T chirc cac Qubc
gia Chau M¥ thong qua ngay 29 thang 3 nam 1996;

+ Cong wdc chéng tham nhiing lién quan dén cong chirc cua cac nudc
Chéau Au va cong chirc ciia cac Qudc gia thanh vién trong Lién hiép chau Au
do Hoi dong Lién hiép Chau Au thong qua ngay 26 thang 5 nim 1997;

+ Cong udce chdéng héi 10 céng chirc nude ngoai trong giao dich kinh
doanh do T6 chirc hop tac phat trién kinh té thong qua ngay 21 thang 11 nim
1977;

+ Cong uwéc luat hinh sy vé tham nhiing do Uy ban B trudng ctia Hoi
d6ng Chau Au thong qua ngay 27 thang 1 nim 1999;

+ Cong udc luat dan sy vé tham nhiing do Uy ban Bo trudong cua Hoi
dong Chau Au thong qua ngay 4 thang 11 nam 1999;

+ Cong wdc cua Lién minh cac nudc Chau Phi vé phong, chéng tham
nhiing do cic nguyén thu qudc gia Lién minh chau Phi thong qua ngay 12
thang 7 nam 2003;

+ Cong wdc cta Lién hop quéc vé chdng toi pham co to chire xuyén
qudc gia d3 ¢ hiéu luc tir ngay 29 thang 9 nam 2003.

Céac cong cu phap 1y qubc té noi trén duoc ban hanh da thuc su gop
phan tich cuc trong viéc thuc day hoat dong hop tic phong, chdng tham
nhiing ctia mdi qudc gia cling nhu trong khu vuc. Tuy nhién, cic cong cu
phép 1y qudc té ndy van chi gi6i han trong cic khu vuc nhat dinh nhu Chéau
Au, Chau Phi hoidc Chau M¥ ma chua moé rong pham vi diéu chinh ra toan bo
cac qudc gia trén thé gidi; hodc tuy Cong ude cua Lién hop qudc vé chdng toi

pham c6 t6 chic xuyén qudc gia c6 pham vi ap dung rong 16n nhung nodi dung
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dé cap dén tham nhiing chua thuc su toan dién. Vi vay, trudc yéu ciu ngdy
cang tang cta thuc tién hoat dong phong, chdng tham nhiing trén binh dién
qudc té ddi voi viée thiét 1ap mot cong cu phap 1y qudc té toan dién, dong bo,
c6 hiéu luc phéap 1y toan cau, Pai hoi ddng Lién hop quéc da ban hanh Nghi
quyét s6 55/61 chinh thtrc bat dau qua trinh xdy dung dy thao Cong udc Lién
hop quéc vé chéng tham nhiing. Sau 7 vong dam phan chinh thuc, tir ngay 09
dén ngay 11 thang 12 nam 2003, 18 ky Cong udc duoc tién hanh tai Mérida,
Meéhico. Bat dau tir ngay 14 thang 12 nam 2005, Cong udc c6 hiéu lyc thi
hanh. Pén nay, Cong udc co6 167 qudc gia la thanh vién'. Ngay 10 thang 12
nam 2003, Viét Nam da ky Cong udce vaoi bao luu gui kem theo Van kién phé
chuan ngay 19 thang 8 nam 2009. Bat dau tir ngay 18 thang 9 nam 2009,

Cong wdc nay co hiéu lyc thi hanh ddi véi Viét Nam.

Cong udc cua Lién hop qudc vé chdng tham nhiing ¢6 muc dich chung
nhat 13 hinh thanh mot khudn kho phap 1y toan cau cho su hop tac giita cac
qudc gia trong hoat dong phong, chéng tham nhiing thong qua hé thong cac
bién phéap phong, chong hitu hiéu. Piéu 1 Cong udc khang dinh: “Thiic ddy
va tang cuong cdc bién phdp nham dau tranh phong, chong tham nhiing c6
hiéu lyc, hiéu qua hon... Thuc d‘cfy, tao diéu kién va hé tro hop tac quéc 1é va
tro givip k thudt trong phong, chéng tham nhiing, bao gom ca viéc thu hoi tai

»

san’”’.

Pham vi 4p dung ctia Céng udc bao tram tat ca cac linh vuc cua cong
tac chéng tham nhiing gom: phong ngira, diéu tra, truy to tham nhiing va viéc
phong tod, tam gift, tich thu va thu hoi tai san ¢o duge do pham cac to1 quy
dinh trong Cong udc, hop tac quéc té, ho tro ki thuét va trao do6i thong tin.
Piéu nay phan 4nh mong mudn cta cong ddong qudc té trong viéc xay dung,
thue thi Cong wdc chong tham nhiing ctia Lién Hop qudc nhu mot cong cu

phap 1i qudc té chéng tham nhiing toan dién, hé thong, dap ung duoc cac yéu

1 Xem: http://www.unodc.org/unodc/en/treaties/CAC/signatories.html ngay 16/9/2013
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cau cua cudc dau tranh chong tham nhiing cia moéi quoc gia cling nhu tung

khu vuc va trén toan thé gioi.

5.2. Gi6i thiéu kinh nghiém ctia mot sé qudc gia vé phong, chong
tham nhiing !

5.2.1. Kinh nghi¢gm vé phong, chéng tham nhiing ciia Cong hoa
Singapore!

Theo Bang xép hang cua T6 chirc minh bach qudc té nim 2012, xét vé
chi s6 tham nhiing, Singapore dimg ¢ vi tri thtr 5/174 nuéc va thudc nhom 10
qudc gia c6 mirc d6 tham nhiing thip nhét thé gidi. Chia khoa dan dén thanh
cong trong cong cudc phong chong tham nhiing & Singapore 14 do chién lugc
kiém soat tham nhiing ctia Singapore dya trén co so 4 try cot: a) Luat chéng
tham nhiing hiéu qua; b) Cac co quan chdng tham nhiing hiéu qua; c) Hinh
phat hodc ché tai khac ap dung phai hiéu qua; d) Sy giam sat, phong ngira
tham nhiing ctia Chinh phu phai hiéu qua’.

5.2.1.1. Kinh nghiém vé xdy dwng phdp ludt phong, chéng tham nhiing

O Singapore, tdi pham tham nhiing dugc quy dinh trong Luat phong
ngira tham nhiing va Luat vé tham nhiing, buén ban ma tuy va cac toi nghiém
trong khac (Ludt sung cong tai san). Phan duéi day sé trinh bay vé Luat
phong ngira tham nhiing va Luat vé tham nhiing, budén ban ma tuy va cac toi
nghiém trong khac (Luat sung cong tai san) vi hai Luat nay c6 nhiéu diém dic
sdc co thé hoc tap dugce kinh nghiém.

Vé Ludt phong ngira tham nhiing ciia Singapore ?

! Trong phan nay, chung ta s& tim hiéu kinh nghiém ctia mot so quéc gia c6 mirc d¢ tham nhiing thap trén thé
gidi hodc tuy c¢6 chi s tham nhiing chua thuc sy thip nhung quoc gia da dat dugc nhiéu thanh tich dang ké
trong cong cudc phong, chéng tham nhiing nhitng ndm gan day. Trong timg qudc gia s& tim hleu dudi hai goc
d6: 1) Kinh nghiém vé xay dung phép luat phong, chéng tham nhiing va 2) Kinh nghiém vé & chirc bd may
phong, chéng tham nhiing.

1 Xem: http://cpi.transparency.org/cpi2012/results/

1 Xem: Koh Teck Hin, Bai viét “Control corruption in Singapore” nguyén ban tiéng Anh ding tai ngudn:
http://www.unafei.or.jp/english/pdf/RS_No083/No83 17VE_Kohl.pdf

2 Xem: Tan Boon Gin, Sach “The Law on Corruption in Singapore, Cases and Materials”, Singapore
Academy Of Law Monograph Series, Academy Publishing; hodc xem “Prevention of Corruption Act of
Singapore“, nguyén ban tiéng Anh tai ngudn: http://www.aseanhrmech.org/downloads/singapore-
Prevention_of_Corruption_Act.pdf;
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Luat phong ngtra tham nhiing ctia Singapore (Prevention of Corruption
Act) duoc ban hanh ngay 17 thang 6 nam 1960 gdm co6 37 diéu. Pay 1a dao
luat dit nén moéng cho sy nghiép chdng tham nhiing kha thanh coéng &
Singapore. Luat phong ngira tham nhiing quy dinh vé cac van dé nhu: co quan
diéu tra chéng tham nhiing, tién tham nhiing, chtrc niang nhiém vu quyén han
cia giam dbc co quan diéu tra chéng tham nhiing ciing nhu diéu tra vién,
quyén han clia co quan cong td, toa an, quy dinh vé van dé chtng cu. ..

Theo Piéu 2 cta Luat phong ngira tham nhiing, duoc coi 1a tién tham
nhiing bao gdm cac trudng hop sau day:

a. Tién hay moi hinh thic qua biéu, tién vay muon, tién thudng, tién
hoa héng, cac dam bao co gia tri tai san, 1gi tirc cua tai sdn dudi hinh thic
dong san hay bat dong san;

b. Chirc vu, cong viéc hay hop dong;

c. Moi hinh thtc tra tién, thanh toan hay mién tra ng, mién thuc hién
nghia vu hay céc khoan thanh todn khac;

d. Moi hinh thirc dich vu, gitp d& hay tao diéu kién ké ca viéc dam bao
khong bi trung phat, khong bi ki luat, khong bi truy ctru trach nhiém hinh su
hay khong phai thyc hién cac nghia vu chinh thirc khéc;

e. Moi hinh thitc cung phung, thuc hién hay hira hen s& cung cip vé
khoan tién nao d6 nhu quy dinh trén.

C6 thé ndi, pham vi tién duoc coi 1a “tién tham nhiing” khé rong, dicu
nay thé hién chinh sach “cting ran” ctia Chinh phu Singapore trong tan cong
t01 pham tham nhiing.

Luét phong ngtra tham nhiing cua Singapore ¢6 quy dinh chi tiét vé
cac dang hanh vi dugc coi 1a tham nhiing cling nhu hinh phat tuong xung.

Cu thé:

Hodc xem Nguyén Van Kim va Nguyén Huy Hoang, “Phdp ludt chong tham nhiing ciia cdc nwée trén thé
gioi”, NXB Van hoa dan tgc, HN 2003 tr 271-294.
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+ Diéu 5 quy dinh vé hanh vi doi hdi 16, nhan hdi 16 va dua héi 16. Hinh
phat ap dung cho céc t6i nay c6 thé 13 phat tién hodc phat ti hodc ca hai hinh
phat trén. Mirc phat tién nang nhat c6 thé téi 100.000 d6 la Singapore. Phat tu
nang nhét ¢ thé téi 5 nam.

+ Pac biét, Ludt phong ngtra tham nhiing cia Singapore da quy dinh
chi tiét cac loai héi 16 voi mire xir 1i khac nhau cin cir vao dbi tuong pham toi
cling nhu muc d§ pham tdi. Vi du: Diéu 7, Piéu 8 qui dinh trudng hop héi 16
c6 lién quan dén ki két hop dong lién quan dén mot bén 1a Chinh phu hay co
quan Chinh phu. Truong hop nay ngudi pham td1 bi xtr phat véi mirc nang
nhat co thé 13 bi phat tién dén 100.000 d6 la Singapore hodc phat ti ning nhat
dén 7 nam hodc ca hai hinh phat nay. Piéu 11, Piéu 12 quy dinh hanh vi dua
héi 16 cho dai biéu Qudc hoi Singapore hodc dua héi 16 cho quan churc nha
nuéc thi bi xir phat v&i mirc ning nhét c6 thé 1a bi phat tién dén 100.000 d6 la
Singapore hodc phat ti niang nhat dén 7 ndm hodc ca hai hinh phat nay.

Bén canh d6. Luat phong ngtra tham nhiing cua Singapore c6 quy dinh
cu thé vé Co quan diéu tra chong tham nhiing (CPIB) véi tinh chat 1a co quan
chuyén trach chéng tham nhiing. C6 thé noéi md hinh vé co quan nay duoc
thiét ké gon, nhe vé nhan sy nhung sac sao vé chuyén mon, c¢6 ban linh va dao
dtc nghé nghiép. Co quan nay hoat dong theo co ché tap trung, do d6 rat hiéu
qua. CPIB thuc hién nhi€ém vu cia minh mdt cach doc 1ap va truc tiép chiu su
diéu hanh cta Thu tudng?.

Luat phong ngira tham nhiing quy dinh Giam ddc hodc diéu tra vién cta
CPIB ¢6 cac quyén sau:

+ Bat va kham xét khong can 1énh ctia Cong té néu ¢ can c cho rang
mot nguoi da pham td1 dugc quy dinh tai Luat phong ngtra tham nhiing.

+ Tién hanh diéu tra theo quy dinh cua B9 luat td tung hinh su khong
can sy phé chuin cua Cong t6 ddi véi cac tdi duge quy dinh tai Luat phong

ngura tham nhiing,

1 Xem: Koh Teck Hin, Bai viét “Control corruption in Singapore” nguyén ban tiéng Anh ding tai nguon:
http://www.unafei.or.jp/english/pdf/RS_No083/No83_17VE_Kohl.pdf
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+ Tién hanh diéu tra theo quy dinh cua B0 luat td tung hinh sy khong
can su phé chuan cua Cong td dbi vai céc toi duoc quy dinh tai Diéu 65 hoidc
Diéu 213, 214, 215 BLHS.

+ Theo 1énh ciia Cong t6 c6 quyén kiém tra tai khoan ngan hang, ngin
hang c6 phan, tai khoan mua ban, tai khoan chi tiéu va tai khoan khac gui &
ngan hang va c6 quyén diéu tra viéc mo tai khoan san xuat kinh doanh cuta bat
ki ngudi nao néu ¢ can cr cho riang d3 pham mot trong cac t6i tham nhiing.

+ Kiém tra, thanh tra sd sach tai liéu & ngan hang ctia cac nhan vién nha
nude ké ca vo con ho theo 1énh cua Cong t6 khi ¢6 can ct cho rﬁng da pham
cac t61 quy dinh tai Diéu 161 hodc Piéu 213, 214, 215 BLHS.

Luat phong ngira tham nhiing con quy dinh cic co quan, t6 chirc, ca
nhan c6 trach nhiém cung cép thong tin, tai li¢u can thiét cho viéc diéu tra.
Truong hop tir chdi hop tac voi co quan didu tra hodc hanh hung, can tro
nguoi thi hanh coéng vu thi c6 thé bi phat tién voi muc cao nhat 1a 10.000 d6 la
Singapore hodc phat tu khong qua 1 ndm hodc ca hai hinh phat nay.

Ludt vé tham nhiing, buén bdn ma tuy va cdc téi pham nghiém trong
khac (Ludt sung cong tai san) cua Singapore (Chuong 654)*

Luat vé tham nhiing, budn ban ma tuy va cac t6i pham nghiém trong
khac (Luat sung cong tai san) goi tat 1a CDSA 1a cong cu rat dic luc cua
Chinh phu Singapore trong viéc thu hdi tai san tham nhiing ciing nhu khic
phuc duoc thiét hai do tham nhiing gay ra.

Theo quy dinh ctia Luat vé tham nhiing, budn ban ma tuy va céc toi
pham nghi€m trong khéac (Luét sung cong tai san), tai san do tham nhiing ma
cé la tai san va loi ich tai san vuot qua khoan thu nhap céng khai ma bi cao

khéng giai thich dugce ngudn gde clia nd, phan vuot qua khoan thu nhap cong

1 Xem: Corruption, drug, trafficking and other serious crimes (confiscation of benefits) Act

— Ban tiéng Anh tai ngudn: http://www.imolin.org/doc/amlid2/Sgp%20CD%20Act.pdf;

Hoic xem Nguyén Vin Kim va Nguyén Huy Hoang, Sach “Phdp ludt chong tham nhiing ciia cdc nudc trén
thé giéi”, NXB vin hoa dan toc, HN 2003, tr 295-322
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khai ctia nguoi d6 thi coi 1 tai san tham nhiing. Tai san tham nhiing c6 thé bi
phat mai. Tai san co thé bi phat mai la tai sdn ma bi cao dang nim gilr hoac co
thé 1a tai san cua bi cdo truc tiép hay gian tiép cho ngudi khac dudi dang ting
qua. Qua biéu ngudi khéc ting bi céo ciling bi phat mai hodc bi sung cong néu
x4c dinh 1a tai san tham nhiing... Néu ngudi pham toi tham nhiing khong
chap hanh quyét dinh sung cong thi c6 thé bi xir phat ning nhat 1a khong qua
19 nam tu.

Bén canh hai Luat néi trén, Chinh phu Singapore cling ban hanh céc
nguyén tac cling nhu qui ché rat chat ché dé diéu chinh hanh vi tng xu cia
cong chirc nha nudc nham gidm sat cong chire ciing nhu ngin ngira, kiém soat
nguy co tham nhiing. Cong chirc nha nudc khong duoce thuc hién cac hanh vi

sau:!

a) Cong chirc khong duoc vay tién tir bat ky ngudi ndo ¢ giao dich
chinh thirc v61 nguoi do; b) Cac khodn ng khong c6 bdo dam hodc cac nghia
vu thanh toan khéc cta cong chirc vao bat ki thoi gian nao déu khong duoc
nhiéu gap ba lan tién luong hang thang cia ngudi do; ¢) Coéng chic khong
duoc stir dung bat ky thong tin chinh thtrc ndo dé phuc vu cho loi ich ¢4 nhan
ciia minh; d) Cong chirc phai ké khai tai san cta minh khi bat dau duoc bd
nhiém va phai ké khai dinh ki hang nam; e) Cong chtrc khong dugc tham gia
vao hoat dong budn ban, kinh doanh hoac thyc hién bat ky viéc lam ban thoi
gian nao ma khong dugc phé duyét; va g) Cong chic khong dugc tham gia
tiéu khién hodc hién dién dudi bat ky hinh thtrc nao d6i v6i nhimg nguoi cua
cbng chung.

5.2.1.2. Kinh nghiém vé té chirc bo mdy phong, chong tham nhiing

O Singapore, co quan Nha nuéc c6 trach nhiém dau tranh chong tham

nhiing c6 vai trd cht chét nhat 13 Co quan diéu tra tham nhiing ctia Singapore

1 Xem: Koh Teck Hin, Bai viét “Control corruption in Singapore” nguyén ban tiéng Anh ding tai nguon:
http://www.unafei.or.jp/english/pdf/RS_No083/No83_17VE_Kohl.pdf
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(Corrupt Practices Investigation Bureau) viét tit 1a CPIB'. Bén canh co quan
nay con c6 mot sd co quan khac nhu luc luong canh sat, cong td, toa 4n...
cling 14 cha thé nha nude chdng tham nhiing. Vi du: theo Luat vé tham nhiing,
budn ban ma tuy va cac tdi pham nghiém trong khac (Luat sung cong tai san),
Toa an c6 quyén phong tda, tich thu, sung cong tai san ctia ngudi pham toi
tham nhiing. Tuy nhién, phan nay chi trinh bay vé mé hinh ctia Co quan diéu
tra tham nhiing ciia Singapore vi md hinh nay c6 nhiéu diém dic sic co thé

hoc tap duoc kinh nghiém.

Co quan diéu tra tham nhiing & Singapore duoc thanh 1ap nam 1952, 1a
co quan tryc thuéc Thu tuéng Chinh phil, ¢6 quyén doc lap trong phat hién,
diéu tra va ngan chan to1 pham tham nhiing. CPIB truc tiép béo cdo vé vu viéc
tham nhiing v6i Thi tudng ma khong can phai thong qua bat ki vi b truong
hodc thanh vién Chinh pha nao? Cé thé ndi CPIB c6 quyén ning rat 16n.
CPIB ¢6 quyén diéu tra, phat hién, ngin ngira tham nhiing trong tit ca linh
vuc, cac nganh nghé tir cac co quan cuia Chinh phil, co quan tu phéap hinh su,
cac dang phai chinh tri, cac t chic phi Chinh phu... cho dén ca hoat dong
trong linh vuc tu nhan, khong cé linh vuc nao, hoat dong nao ma CPIB lai
khong dugc phép diéu tra. Thoi ki trude do, co quan nay truc thudc lyc luong
canh sat va dugc goi 1a chi nhanh chéng tham nhiing (Branch anti-
corruption) c6 quyén diéu tra cac hanh vi tham nhiing, Tuy nhién, thuc té cho
thay hoat dong ctia co quan nay khong hiéu qua trong bdi canh tham nhiing
dang hoanh hanh Singapore. Chi dén khi co quan nay tach ra khéi luc luong
canh sat va hoat dong mdt cach doc lap vai tinh chét 1a co quan chuyén trach,
CPIB méi thuc su ¢6 vai tro tich cuc, hoat dong hi€u qua trong ngan chan toi

pham tham nhiing & Singapore.

1 Xem Koh Teck Hin, Bai viét “Control corruption in Singapore” nguyén ban tiéng Anh dang tai ngudn:
http://www.unafei.or.jp/english/pdf/RS_No083/No83_17VE_Kohl.pdf

2 Xem Koh Teck Hin, Bai viét “Investigation and Prosecution of Corruption Offences in Singapore” nguyén
ban tiéng Anh dang tai ngudn: http://www.unafei.or.jp/english/pdf/RS_N083/No83_18VE_Koh2.pdf
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Trong sudt qué trinh hoat dong ctia minh, CPIB d4 c¢6 nhiéu thanh tich
dang ké trong viéc phat hién ra quan chirc tham nhiing. Nho ¢ chinh sach
kién quyét ddu tranh chong tham nhiing cta Chinh phu ciing nhu hoat dong
tich cyc ctia CPIB, nan tham nhiing ¢ Singapore dd dan dan dugc day lui.
Nguoi dan Singapore cang cing c¢d niém tin vao chinh sach ctia Chinh phu,
cudc chién chdng tham nhiing ctia Singapore di 16i cudn dugc dong dao céc
tang 16p nhan dan ung ho, do d6 CPIB di thu hut duwoc nhiéu nguoi 14 nhing
c4 nhan c6 ning lyc chuyén mén, c6 dao dirc nghé nghiép vao cong tic &
CPIB. Duéi thoi cua Thu tuéng Ly Quang Diéu, nhiéu vin ban phéap luat
chéng tham nhiing di dugc ban hanh va CPIB duoc giao nhiing quyén ning
phép 1i rit manh mé&, chi dong va doc lap. Pic biét, Luat phong ngira tham
nhiing (Chuong 241) di trao cho CPIB nhitng quyén quan trong nhu quyén
bat ngudi trong 48 tiéng, quyén tham vén, quyén kiém ké tai san, quyén theo
dai tai khodn cia nguoi bi tinh nghi tham nhiing. ..

T6 chitc bd may cua Co quan diéu tra tham nhiing (CPIB) &
Singapore®:

* Chirc nang va nhiém vu cua CPIB

CPIB ¢6 cac chirc nang va nhiém vu sau day:

+ Tiép nhan va diéu tra cac t6 gidc vé tham nhiing trong cac co quan
nha nudc va tu nhan;

+ Piéu tra va lam rd cac hanh vi vi pham phap luat va dao dirc nghé
nghiép trong cong chirc nha nudc;

+ Ngin chin va phong ngira té nan tham nhiing bang cach kiém tra,
xem x¢ét qua trinh va phuong thirc hoat dong trong cac co quan nha nudc

nham han ché dén muc t6i da cac diéu ki¢n d€ tham nhiing ndy sinh.

1 Xem: tai lidu tiéng Anh tai nguon:
http://app.cpib.gov.sg/cpib_new/user/default.aspx?pglD=21&action=clear;

147


http://app.cpib.gov.sg/cpib_new/user/default.aspx?pgID=21&action=clear

* Nhan sw va co cau cua CPIB

V& nhan sy, CPIB truc thudc Chinh phu, co6 vi tri doc 1ap véi cac co
quan khac, c6 to chirc bd may gon nhe. Nhitng ngudi nay déu dugc dio tao
bai ban vé chuyén mon, nghiép vu trong d6 c6 nhiéu ngudi dugc dao tao &
Vuong Qubc Anh, Hoa Ki - nhitng qudc gia rat phat trién vé khoa hoc diéu tra

to1 pham.

Vé co cau, CPIB duoc chia thanh 2 bd phan: b phan nghiép vu va bd
phéan hanh chinh - ké hoach. Mbi bd phan niy do mdt pho gidm ddc tryc tiép

lanh dao va quan Ii.

Bo phan nghiép vu la bd phan quan trong nhét bao gém cac diéu tra
vién c¢6 trinh d6 chuyén mén nghiép vu vimng vang, nhiéu kinh nghiém trong
phat hién, xr 1i t01 pham tham nhiing. B§ phan nghi¢p vu dugc chuyén moén
hoa véi sy phan cong rd rang bao gém 4 Cuc, mdi Cuc dam trach diéu tra mot
s6 loai vu viéc nhat dinh v&i nhitng ddi twong nhat dinh. Trong cac Cuc diéu
tra c6 mot don vi dac biét (got tat 1a SIT) duoc giao nhiém vu diéu tra nhirng
nguoi pham tdi 1a “nhan vat quan trong”. Nhitng nhan vt nay thuong la
nhirng nguoi ¢ nhiéu quyén thé, c6 anh huong trong xa hoi, ndi dung vu viéc
lai phtre tap, do do s€ giao cho SIT dam trach. M3di Cuc diéu tra c6 mét tro 1i
giam d6c phu trach c6 nhiém vu thay mit giam doc CPIB truc tiép quan li va

chiu trach nhiém vé hoat dong ctuia don vi minh trudc giam déc CPIB.

B6 phan hanh chinh - ké hoach: B6 phan nady c6 2 Cuc la Cuyc trinh sat
nghi¢p vu va Cyc hanh chinh ké hoach. Phu trach mdi Cuc nay la mdt trg i
giam ddc cua CPIB. Cuc trinh sét nghi¢p vu c6 nhi¢m vu thu thap va xir li cac
thong tin vé tham nhiing, x4c minh do tin cdy cta cac thong tin dugc cung
cap, nghién ctru hién truong nham xac nhan va cung cap cac yéu cu can thiét
cho Cuc diéu tra nghi¢p vu. Cuc hanh chinh ké hoach chiu trach nhiém veé cac
van dé hanh chinh, nhan sy, t6 chic co quan, lap ké hoach chién lugc cho

CPIB. Ngoai ra, Cuc con ¢6 chirc ning 1ap bao cao téng hop cho Chinh phu
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cling nhu cung cip cac théng tin can thiét cho mot sé co quan & trung wong
khi c6 yéu cau. Trong Cuc nay con ¢6 mot don vi cé vai tro tham dinh, xem
xét danh gid cach thuc hoat dong cia cac co quan Chinh phu c¢6é khuynh
huéng tham nhiing dé dua ra nhan xét vé nhimg sai sot, han ché trong qua
trinh diéu hanh va hoat dong, tir d6 c6 thé kién nghi cac hudng giai quyét,
khic phuc hau qua.

Bén canh d6, chinh quyén Singapore ciing tién hanh giam sat va kiém
tra CPIB nham dam bao rﬁng CPIB hoat dong thuc su hiéu qua va dang tin
cdy ma khong bi chuyén quyén. Hoat dong cua CPIB duogc giam sat va kiém
tra bo1 Van phong Thu tudng Singapore.

Nhu véy, to chiic va hoat dong ctia CPIB & Singapore cho phép co
quan nay hoat dong doc 1ap thuc su, co thé phat huy t6i da niang lyc, quyén
han ctia minh dé diéu tra, phat hién va ngin ngira tham nhiing. Pay chinh 1a
nhan t6 then chét dan dén thanh cong ciia chinh quyén Singapore trong cong

tac phong, chong tham nhiing.

Bén canh CPIB, céc co quan tién hanh t6 tung cta Singapore 14 nhiing
chu thé thuc thi phap luat ctng rin. Cac hoat dong ctia co quan tién hanh té
tung déu dam bao coéng khai, minh bach va khong khoan nhuong voi tham
nhiing. Vi vay, nhin chung cac hinh phat Toa an 4p dung d6i v&i ngudi pham
t6i rat nghiém minh 1am cho nguoi dan ngdy cang tin tudng vao hé théng tu
phép cua Singapore.

Chinh phu Singapore chil truong thuc hién bién phap “Bén khéng véi
tham nhiing”*. Chinh sach nay trén thuc té ciing kha hiéu qua trong viéc ngan
chian tham nhiing. Cuy thé nhu sau:

+ Khong dam tham nhiing: Theo quy dinh cia Chinh phu Singapore,

cong chirc, quan chirc hang thang phai trich mot ty 1¢ tién luong dé gui vao

1 N6i dung nay chiing t6i c6 tham khao tir nguon
http://tintuc.xalo.vn/0034015198/singapore_va_giai_phap_4 khong_trong_cuoc_chien_chong_tham_nhung.
htmI?id=1661fb0&0=976
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quy tiét kiém. Khoi dau 1a 5%, sau do ting dan theo ty 1é ting luong. Quan
chtrc ¢6 chirc vu cang cao, thi ty 18 % trich giri tiét kiém cang cao. SO tién d6
do ngan hang Nha nudc quan 1y. Khi nghi huu, sb tién tiét kiém néi trén thude
quyén sé hitu cta cong chire. Néu cong chirc, quan chirc tham nhiing, du chi
bi xtr Iy hanh chinh, budc théi viéc thi toan bd so tién giri tiét kiém s& bi Nha
nuéc trung thu. Quan chirc c6 chirc vu cang cao ma tham nhiing thi sb tién bi

tich thu cang 16n.

+ Khéng thé tham nhiing: Hang nam, vién chirc, cong chirc, quan chirc
tir Trung wong toi co sé déu phai 1am to khai bao cac khoan tai san cua ban
than va cta vo (chong) bao gém: Tién thu nhap, tién g tiét kiém, tién cd
phiéu, do trang stc, 6 t0, nha dat. Doi véi tai san tang 1én so v&i ndm trude,
duong sy phai giai trinh & ngudn gbe. SO tai san ting 1én khong giai trinh
duoc ngudn goc ¢ thé bi coi 1a do tham nhiing ma co, nén s& bi Nha nudc

tich thu.

+ Khong can phai tham nhiing: Ché do tién luong & Singapore bao
dam cho vién churc, cong chic, quan chirc Singapore du song theo mic song
chung cua xa hdi nudc nay va con c6 thé chu cap cho gia dinh con céai. Do

vay, dé ton tai & muc trung binh kha trong x4 hoi, ho khong can tham nhiing.

+ Khong dwoc tham nhiing: Theo quy dinh ctia Chinh pha Singapore,
cong chirc chi dugc nhan muc qua tang véi gia tri tor 100 dola Singapore trd
xubng. Néu trén mirc d6, nguoi dugc ting phai tim cach tir chdi hodc mudn
nhan thi phai xin phép lanh dao truc tiép co ¥ kién cho phép thi méi duoc
nhan. Truong hgp nhan qua tang qua mic quy dinh 1a 100 d6la ma khong
dugc phép cua cip trén thi cong chirc phai ndp vao tai khoan “Quy ndp phat”
do nhan qua ting qua mic quy dinh. S tién phai ndp 1 gia tri phan qua ting
vuot muc quy dinh duoc tinh quy ra tién. SO tién hdi 16 va nhan hi 16 bi phat

hién thi nguoi hdi 16 va nhan héi 16 tat nhién sé bi xtr 1y theo Luat Hinh su.

150



Bién phap “Béon khéng véi tham nhiing” 1a nhimg kinh nghiém chéng
tham nhiing hay ctia Singapore giup nudc ndy c6 by may Nha nudc trong
sach, vimg manh va tré thanh mot trong nhimg qudc gia tiéu biéu c6 mic do
tham nhiing thap trén thé gioi.

5.2.2. Kinh nghiém vé phong chéng tham nhiing ciia Trung Quéc

Theo Bang xép hang cua T6 chirc minh bach qudc té nim 2012, vé chi
s6 tham nhiing, Trung Quéc dimg & vi tri thir 80/174 nuéct. Tuy chi sé tham
nhiing cua Trung Qubc chua thuc su thdp, nhung trong nhitng nim gan day,
Trung Qudc da dat dugc nhiéu thanh tich dang ké trong phong, chdng tham
nhiing. “Theo cudc khdo sdt ciia Cuc thong ké quoc gia Trung Quoc, tir ndm
2003 d@én 2010, ti 1é nguoi dan Trung Quoc hai long vé cong cudc chong
tham nhiing ciia Trung Quéc va xdy dung mét Chinh phii trong sach ting tir
51,9% dén 70,6%; Ti 1é cong dian nghi rang tham nhiing dd ha xudng cdc
mitc khdc nhau ting tir 68,1% dén 83,8%. Nhitng né luc cia Trung Quoc
trong cudc chién chong chong tham nhiing da nhdn dwoc nhitng phdn hoi tich
cuee ciia Cong dong quc té’?

Cubi ndm 2010, Trung Qudc d3 bay to quyét tim ting cudng cudc dau
tranh chong nan tham nhiing khi 1an dau tién tién hanh céng bd Sdch trang vé
nhimg nd luc chéng tham nhiing ctia nudc nay. Bao cdo néu rd: Nhitng cb
ging ctia Trung Qudc dé chéng lai nan tham nhiing va thiét 1ap mot chinh phu
trong sach di “thu duoc nhiéu thanh qua”. Sach tring cho rang, do cic co ché
va hé théng lién quan van chua hoan thién, tinh trang tham nhiing van tiép
dién, mot s6 truong hop lién quan dén chiém doat so tién rat 16n. Bao céo
cling dua ra cac van dé chinh yéu, cac co ché 1am viéc va khung phap 1y dbi
v6i hé théng chéng tham nhiing tai Trung Qudc, dong thdi néu rd céc tién bd

da dat dugc trong cudc dau tranh chong tham nhiing tai Trung Qudc va trén

1 Xem: http://www.theguardian.com/news/datablog/2012/dec/05/corruption-index-2012-transparency-
international

2 Xem: Bai viét “China determined to fight corruption nguyén ban tiéng Anh tai nguon
http://www.chinadaily.com.cn/cndy/2010-12/30/content_11774079.htm

151


http://www.theguardian.com/news/datablog/2012/dec/05/corruption-index-2012-transparency-international
http://www.theguardian.com/news/datablog/2012/dec/05/corruption-index-2012-transparency-international
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truong qudc té. Tiép d6, “Quy hoach 5 nim chdng tham nhiing tir ndm 2013 -
2017” da dugc BO chinh tri Pang Cong san Trung Qudc thong qua ngdy
27/8/2013 duoc xac dinh 13 mot qudc sach quan trong ctia Trung Qudc trén
mit tran chong tham nhiing?.

Phan dudi day s& gi6i thiéu kinh nghiém ctia Trung Qudc vé phong,
chdng tham nhiing.

5.2.2.1. Kinh nghiém vé xdy dwng phdp ludt phong, chéng tham nhiing

“Chinh phit Trung Quéc y thirc rang mét chinh phii trong sach chi
dwoc dam bdo khi cé mét hé thong phdp ludt hoan chinh. Chinh vi vy, Pdang
va nhan déan Trung Quéc cé gdang lam hét sicc minh dé tao dung mét hé thong
phdp ludt dé cé thé bao dam tinh liém khiét, trong sach ciia hé thong cong

quyeén’?.

“Trung Quoc coi chong tham nhiing la vin dé sinh tir ciia dat nuede™.
Vi vay, Chinh phu Trung Qudc rat chu trong xdy dung hé thong phap luat
phong chéng tham nhiing. Trén co s¢ Hién phap cua Trung Qudc, hang loat
luat va qui ché duoc ban hanh dé chéng tham nhiing va xay dung mot Chinh

phu trong sach.

Trong hé thdng phéap luat phong, chong tham nhiing & Trung Qudc thi
B luat hinh sy cua Cong hod nhan dan Trung Hoa dong vai trd nén tang. Bo
luat nay duge Qudc hoi Trung Qudc khoa V ki hop thir hai théng qua ngay 1
thang 7 nam 1979 c6 hiéu luc thi hanh ngay 1 thang 1 nam 1980. B luat nay
duogc stra doi, bd sung vao thang 3 ndm 1997 va c6 hiéu luc ngay 1thang 10
nam 1997. Cac t61 pham tham nhiing dugc qui dinh tai chuong VIII - Té1
tham 6, hdi 16. Chuwong VIII ¢6 7 diéu (tir diéu 382 dén Piéu 388) qui dinh vé

céc tdi nay®. Cu thé nhu sau:

L http://www.baomoi.com/Trung-Quoc-voi-Quy-hoach-5-nam-chong-tham-nhung/144/11997892.epi

2 Xem Ban ndi chinh trung wong Dang cong san Viét Nam, Kinh nghiém phong chong tham nhiing ciia mot
$6 muede trén thé gioi”, Nxb CTQG, H.2005, tr.125.

3 Xem Ban ndi chinh trung vong Dang cong san Viét Nam, Kinh nghiém phong chong tham nhiing ciia mot
$6 miede trén thé gioi”, Nxb CTQG, H.2005 tr.38.

3 Xem: B luat hinh sy ctia nwde Cong hoa nhan dan Trung Hoa, NXB tu phap nim 2007, tr 228-236.
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Déi véi téi tham 6 (Diéu 382, 383)

B0 luét nay qui dinh nhu sau:

+ Nhan vién nha nudc lgi dung chiac vu chiém doat, lira gat hodac cac
tht doan khac chiém hiru phi phap tai san ctia cong dan 1a tham 6.

+ Nhirng ngudi dugc co quan nha nude, cong ty xi nghiép qudc doanh,
don vi hanh chinh su nghiép, doan thé nhan dan uy quyén quan li kinh doanh
tai san ctia nha nudc, loi dung chic vu chiém doat, lira gat bang cac thi doan
khéc chiém hitu phi phap tai san cong s& bi xir vé t0i tham 6. Ngudi ndo cau
két v6i nhitng ngudi trén dé cung tham 6 s& bi xt vé tdi nay dudi hinh thirc
d6ng pham.

Nguoi pham t01 tham 6 tuy theo mirc d§ nang nhe ma xir 1i nhu sau:

+ C4 nhan tham 6 v&1 mue tor 100.000 nhan dan t€ tré 1€n s€ bi phat tu
tir 10 nam trd 1én hodc ti chung than va c6 thé bj tich thu tai san; Néu c6 tinh
tiét dic biét nghiém trong thi bi xtr phat tir hinh va bi tich thu tai san;

+ C4 nhan tham 6 v6i mic tr 50.000 nhan dan té tré 1én dén dudi
100.000 nhan dan té s€ bi phat tu tir 5 nam tr¢ Ién va co thé bi tich thu tai san;
Néu c6 tinh tiét dic biét nghi€m trong thi bi xr phat tu chung than va bi tich
thu ta1 san;

+ C4 nhan tham 6 & murc tr 5000 nhan dan t& dén dudi 50.000 nhan dan
t¢ s€ bi phat tu tir I nam dén 7 nam; Co tinh tiét nghiém trong s€ bi phat tu tur
7 ndm dén 10 nim. C4 nhan tham 6 & muc tir 5000 nhan dan t¢ dén dudi
10.000 nhan dan t¢ sau khi pham t0i co biéu hién hdi cai, tich cuc hoan tra c6
thé duoc giam khung hinh phat hodc mién xir phat hinh sy do don vi so tai
hodc co quan chil quan cap trén xir phat hanh chinh;

+ C4 nhan tham 6 dudi 5000 nhan dan té néu co tinh tiét tuong dbi
nang s¢€ bi phat tu tor 2 nam trd xuéng va cai tao lao dong; néu co tinh tiét
giam nhe s& do don vi s& tai hodc co quan chu quan cip trén xem xét tinh
hinh va xir phat hanh chinh. Ngudi nao tham 6 nhiéu 1an ma chua bi xir Ii s&

bi xtr phat theo tong sd tién da tham 0.
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Poi véi hanh vi lam dung cong qui (Diéu 384)

Nhén vién nha nude loi dung chirc quyén, lam dung cong qui dé st
dung vao viéc ca nhan, hoat dong phi phap hoic lam dung cong qui véi sb
luong twong d6i 1on dé hoat dong kiém 101 hodc lam dung céng qui véi sd
luong twong d6i 16n va da qua 3 thang chwa hoan tra thi bi coi 1a pham tdi lam
dung cong qui s¢€ bi phat tu dén 5 nam hoic cai tao lao dong; néu c¢6 tinh tiét
nghiém trong sé& bi tu ¢ thoi han tir 5 ndm trd 1én. Néu lam dung cong qui véi
s6 luong rat 16n ma khong tra thi s& bi phat tu tir 10 nam tré 1én hodc tu chung
than.

Doi véi hanh vi nhéan héi 16 (Piéu 385, Diéu 386)

Nhén vién nha nuéc loi dung chitc quyén doi tién hodc nhan tién mot
cach phi phap cta ngudi khac dé 1am loi cho ho 1a pham tdi nhan héi 10.

Nhan vién nha nudc trong cic hoat dong trao ddi kinh té vi pham qui
dinh cta Nha nudc nhan cac khoan tién hoa h@)ng, phi thu tuc dudi moi danh
nghia cho cé& nhan ciing s€ bi xur phat vé t61 nhan héi 1.

Doi véi tdi nhan héi 16, cin ctt vio mitc nhan héi 16 va cac tinh tiét, s&
bi xtr phat theo qui dinh nhu d6i véi toi tham 6. Néu c¢6 hanh vi doi hoi 10 s&
bi xtr phat nang.

Diéu dic biét 1a BLHS cta Trung Qudc con xir li ca phap nhan néu cé
lién quan dén tham nhiing. Piéu nay thé hién thai 46 cuong quyét cua Chinh
pht Trung Qudc trong dau tranh chong nan tham nhiing. “Co quan nha nuéc,
cong ty, xi nghiép quéc doanh, don vi hanh chinh su, doan thé nhan dan doi
tién hodc nhan tién mot cach phi phap cta nguoi khac dé lam loi cho ho ¢o
tinh tiét nghiém trong thi s€ bi phat tién. Nguoi phu trach truc tiép va nhan
vién chiu trach nhi¢m khac s€ bi phat tu dén 5 nam hodc cai tao lao dong. Cac
don vi dugc néu trén day trong trao ddi kinh té nhan tién hoa hé)ng, phi thu tuc
nam ngoai s6 sach dudi bat ki danh nghia nao déu bi coi 1a t6i nhan hdi 16 va

s& bi xir nhu qui dinh trén” (Diéu 387).
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Truong hop nhan vién nha nudc loi dung chirc quyén hoic dia vi thong
qua hanh vi cta nhan vién nha nudc khac lam lgi bat chinh cho ngudi ay
quyén, doi tién ciia hodc nhén tién ctia ngudi ty quyén ciing bi xt 1i theo toi
nhan héi 16 (Diéu 388).

Bén canh céc t6i tham 6, hdi 16, BLHS Trung Qudc con trimg tri ca
hanh vi 1am giau bat hop phap (Piéu 395). Piéu 395 BLHS Trung Qudc qui
dinh: “Bat ctr cong chirc nao co tai san vuot qua mirc thu nhip va sb luong
chénh 1éch qua 16n thi bat budc phai giai trinh ngudn gbc tai san. Néu cong
chtrc d6 khong chimg minh dugc tai san d6 1a hop phap thi sé bi két 4n dén 5
nam tu va phﬁn tai san vuot qua thu nhap sé bi tich thu”.

Bén canh do, Luat giam sat hanh chinh cua nuéc CHND Trung Hoa
cling duoc ban hanh (ngay 9 thiang 5 nam 2007)!. Luat nady ra doi tao co s&
phap i cho co quan giam sat thuc hién chirc nang kiém tra va thanh tra trong
cac co quan nha nudc hanh chinh & Trung Qudc nham phat hién, ngin chan
tham nhiing trong cac co quan ndy. Pong thoi, “bao dam hiéu luc quan 1i nha
nuéc, giit nghiém ki luat hanh chinh, ddy manh xay dung chinh quyén trong
sach, cai tién quan li hanh chinh, nang cao hi€u luc hanh chinh.”(Diéu 1).
Ngoai cac quy dinh vé nguyén tic giam sat, ddi tuong gidm sat va quy dinh
chung khac, Luat giam sat hanh chinh d3 qui dinh cu thé vé co quan giam sat
va giam sat vién; trinh tu giam sat; trach nhiém phap 1y. C6 thé néi, Luat giam
sat hanh chinh 1a cong cu phap 1i hiéu qua dé diéu tra, phat hién, day lui tham
nhiing trong cic co quan hanh chinh nha nuéc & Trung Qudc. Bén canh do,
Trung Quéc cling ban hanh Luat Kiém toan, Luat xem xét lai hanh chinh,
Luat t6 tung hanh chinh; cac van ban nay da thanh lap hé thong giam sat hanh
chinh, gidm sat kiém toan, xem xét lai hanh chinh va thi tuc hanh chinh dé
tang cudng giam sat cac co quan hanh chinh va nhan vién cua ho dé dam bao

nhitng nguo1 nay khi thye thi nhiém vu ciia minh phai khach quan, trung thyc.

1 Xem: Luat giam sat hanh chinh nu6c CHND Trung Hoa tai cudn sach "Phdp ludt chong tham nhiing ciia
cac nudc trén the gioi”, Nxb Van hoa dan toc, tr.355-370.
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Vao nam 2007, Pang Cong san Trung Qudc di ban hanh Qui ché cua
Uy ban kiém tra trung uong ctua Dang cong san Trung Qudc vé cAm triét dé
viéc tim kiém cac loi ich bat hop phap bang viéc loi dung cong vu. Pong thoi,
qui ché nay qui dinh cac hinh thirc xtr 1i dic biét dbi v6i tam dang hanh vi sai
trai ctia can bo, Pang vién trong d6 c6 ca hanh vi lam dung cng quyén muu
loi ca nhén trong giai quyét cac mdi quan hé kinh té va xa hoi.

Qui ché vé diéu hanh cac doanh nghiép nha nudc ddi véi viée thyc thi
cac chirc nang quan li voé1 sy liém chinh ban hanh ndm 2009 da qui dinh ro:
cam cac quan chirc 1anh dao cua cac doanh nghiép nha nudc khi tim kiém loi
nhuin khong duogc loi dung doanh nghiép nham thu lgi cho minh hodc cho
cac bén co lién quan, gay thi¢t hai cho loi ich ctia doanh nghiép. Pé diéu
chinh cach hanh xtr ctia nhitng nguoi lanh dao cac co quan nha nudc phai gan
lién vé6i sy liém chinh, mot s6 qui ché d3 duoc ban hanh. Vi du nhu Qui ché
vé viéc thuc hién hé théng dang ki qua tang nhan dugc trong cac hoat dong xa
hoi trong nudce thong qua cac qui cua Pang va cac co quan nha nudc da qui
dinh 1 rang: cac qui ctia Pang va co quan nha nudc khong duoc chap nhan
bat ky qua ting hay tai tro nao ma cé thé anh hudng dén tinh khach quan cua
cac can bd, vién chirc cua cac to chirc béang hodc co quan do khi ho thuc hién
cong vu; Qui ché vé bao céo can b lanh dao 'vé cac van dé ca nhan lién quan
da qui dinh r6 can b lanh dao phai bdo cao mdt cach trung thuc vé thu nhap,
nha & va cac khoan dau tu thudc s& hitu hodc duge ho truc tiép diéu hanh
hodc diéu hanh cung véi vo hodc chong va con cai sdng chung véi ho ciing
nhu tinh trang viéc lam cua vg chéng va con cai cua hg... Hang ndm, cong
chure phai ké khai tai san 2 1an. Cong churc phai ké khai & cac khoan nhu: nha
riéng, dat dai, s6 tiét kiém, co phiéu, dd dung ca nhan c6 gia tri hon 10.000
nhan dan té... Phap luat Trung Qudc qui dinh rd co quan chiu trach nhiém
giam sat viéc ké khai tai san ciia cong chirc 1a Uy ban kiém tra ki luat Pang va

B6 gidm sat hanh chinh.
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5.2.2.2. Kinh nghiém vé té chirc by mdy phong, chong tham nhiing

O Trung Qudc, hé thdng giam sat chdng va phong ngira tham nhiing
v6i nét dic thu riéng cta Trung Qudc di dugc thanh 1ap. Hé thong nay bao
gdm giam sat trong ndi bd Pang cia cac to chirc Pang cac cip, giam sat ca
Quéc hoi va Pai hoi dai biéu nhan dan dia phuong, giam sat trong Chinh phu,
giam sét tu phap, giam sat cua dan ching, cong luan nodi chung. Céc co ché
giam sat tuong dbi doc lap co su phéi hop chat ch€ véi nhau dé tao thanh mot
luc lwong hung hau, manh m& chdng va phong ngira tham nhiing .

Phan dudi day sé trinh bay vé Co quan giam sat va Tong cuc chong
tham nhiing ctia Trung Qudc vi hai co quan ndy déng vai tro dic luc trong
cudc chién chong tham nhiing & Trung Qudc cling nhu c¢6 nhidu nét dic sic
ma Viét Nam c6 thé hoc tap kinh nghiém.

Co quan giam sat Trung Qudc truc thudc Qudc Vu vién (Chinh phi),
co quan nay dugc thanh 1ap trén co s& hop nhat Uy ban kiém tra ki luat Trung
wong va Bo giam sat Trung Qubc (thuong goi 1a mot nha hai cira). Co quan
nay thyuc hién chic ning giam sat toan qudc trén co s cac qui dinh ciia phap
luat dbi voi cac co quan hanh chinh nha nudc va vién chirc do co quan hanh
chinh Nha nuéc bd nhiém. Co quan giam sat thudc Uy ban nhan dan céac cip
tor huyén trd 1€n dam nhi€ém cong tac gidm sat trong khu vuc hanh chinh cua
minh béo céo cong tac va chiu trach nhiém trudc co quan giam sat cip trén va
[i]y ban nhan dan cung cép vé mit nghiép vu gidm sat va chiu su Ianh dao cta
co quan giam sat cap trén. D6 tuong bi giam sat 1a cac co quan, t6 chuc thude
Chinh phu tir trung wong dén dia phuong, cac can bo, céng chirc, quan chirc
Chinh phu bao gém ca quan chirc dugc giao nhiém vu quan li cic doanh
nghi¢p nha nudce.

Céc giam sat vién phai la nguoi tuan thu phép luat, chi cong vo tu, phai
c6 trach nhiém voi cong viée, liém khiét va giit gin bi mat. Giam st vién phai

tinh thong nghiép vu, ¢ du trinh do van hoa twong tmg va kién thirc chuyén
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nganh. Giam sat vién thuc thi chirc trach cia minh theo luat dinh va duoc luat
phap bao vé. Khong to chirc va cd nhan nao dugce khudc tir hodc ngan can
gidm sat vién thuc thi chuic trach theo luat dinh. Khong dugc tru dap, tra thu
giam sat vién.

Co quan gidm sdt c6 nhiém vu, quyén han sau:

+ Yéu cau céc to chirc ca nhan bj giam sat cung cdp cac gidy to, tai
lidu, sb sach ké toan c6 lién quan dén vu viéc giam sat va céc tai li¢u khac dé
tién hanh nghién ctru hodc sao chup lai;

+ Yéu cdu céc t6 chitc ca nhan bi giam sat phai tra 1oi va giai thich cac
van dé co lién quan dén vu viéc can giam sat;

+ Ra 1énh cho t6 chirc, c4 nhan phai dinh chi ngay hanh vi vi pham
phap luat, phap qui va ki luat hanh chinh.

Co quan giam sat khi diéu tra hanh vi vi pham ki luat hanh chinh,
can ctr vao nhu cau va tinh hinh thuc t& c6 thé ap dung cac bién phap sau
day:

+ Tam thoi gitr lai, ni€ém phong, cac van ban, tai li¢u, s6 sach ké toan lién
quan dén hanh vi vi pham ki luat hanh chinh va tai liéu c6 lién quan khac;

+ Ra 1énh cho t6 chirc, ca nhan bi tinh nghi c6 lién quan dén vu an
trong thot gian diéu tra vu an khong dugc ban, di chuyén cac do6 vt co lién
quan dén vu an;

+ Ra 1énh cho nguoi bi tinh nghi phai tra 15i va giai thich cac van dé
lién quan dén viéc diéu tra tai dia diém va thoi gian quy dinh;

+ Yéu cau co quan c6 lién quan tam thoi dinh chi cong tac d6i voi
nguoi bi tinh nghi vi pham nghiém trong ki ludt hanh chinh.

Bén canh viéc c6 thé ap dung cac bién phap trén, co quan giam sat con
cod quyén khi diéu tra cac hanh vi lién quan dén tham 6, nhan héi 16 lam dung
cong qui dugc co quan lanh dao gidm sat tir cAp huyén tro 1én phé duyét co

thé kiém tra so tién cua don vi hodc nguoi bi tinh nghi lién quan dén vu viéc
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gii & cac ngan hang hay co quan tin dung tai chinh khac. Khi can thiét c6 thé
dé nghi Toa an nhan dan ap dung bién phap hitu hiéu, dya theo luat phap
phong toa tai khoan cua ho & ngan hang hodc cac co quan tai chinh tin dung
khac (Piéu 21).

Bén canh Co quan giam sat hanh chinh thi Trung Qudc con thanh lap
Téng cuc chéng tham nhiing thudc Vién kiém sat nhan dan tdi cao, cac Cuc
chéng tham nhiing thuéc Vién kiém sat nhan dan cac dia phuong. Pay 1a co
quan chuyén trach chdng tham nhiing ctia Chinh pha Trung Qudc trong tat ca
cac co quan, t6 chic thudce nha nude. Tong cuc (va cic cuc ¢ dia phuong) c6
nhiém vu phdi hop chit ché vdi co quan cong an, tod 4n trong qua trinh diéu
tra, xu 1i t01 pham tham nhiing.

Tong cuc chdng tham nhiing (va cac cuc & dia phuong) c¢6 nhiém vu
diéu tra, phat hi¢n, ngan chédn tdéi pham tham nhiing tai tat ca cac co quan, t6
chtrc nha nudc; dé xuit cac bién phap phong ngira tham nhiing; nghién ctru,
phat hién cac nguy co tham nhiing tai cac co quan, t6 chic thuéc nha nudc,
cac bién phap xir li t6i pham tham nhiing, tir d6 dé xuit cac kién nghi can
thiét.

Tong cuc chdéng tham nhiing (ciing nhu cac cuc ¢ dia phuong) c6 tham
quyén nhu:

+ Tién hanh diéu tra t6i pham tham nhiing, thu thap cac chung ctr c6
lién quan dén toi pham tham nhiing;

+ Tham van nhan ching;

+ Phong toa tai khoan tai ngan hang;

+ Kham xét nguoi, nha ¢, noi lam vi¢c cua nghi pham, noi & cua nguoi
che gidu toi pham;

+ Bat giit nghi can dé thAm van, quan thuc tai nha nghi can dé thim
van;

+ Giao co quan cong an giai quyét theo qui dinh cua phap luat;
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+ Ra quyét dinh truy ni tdi pham, bat giir nghi can giao co quan cong
an giai quyét.

Tai Tong cuc chéng tham nhiing va cac cuc & dia phuong c6 thanh 1ap
Trung tdm chi huy chi dao giai quyét cac vu an tham nhiing dé tao su chi dao
théng nhat, chéng su can thiép tir bén ngoai. Trong qué trinh diéu tra, Trung
tam ndy c6 thé huy dong can bo chuyén mon thudc cac linh vyce, nganh nghé
khac phdi hop.

Bén canh cac co quan c6 thdm quyén, tai Trung Qudc, gidm sat cua
cong luan ddi v6i tham nhiing ciing rat dugc coi trong’. Uy ban kiém tra ky
luat ctia cac to chirc Pang & tat ca cac cap, cic co quan giam sat tu phap, cac
co quan giam sat chinh pha va cac co quan kiém toan da thanh lap tat ca céac
hé thong t6 giac hanh vi tham nhiing, thiét 1ap duong ddy néng té giac hanh vi
tham nhiing va thiét 1ap cac trang web dé ngudi dan t6 cdo cac hanh vi sai
trai. Chinh phu Trung Qudc rat coi trong bao vé quyén va loi ich hop phap
ctia ngudi cung cap thong tin ddng thoi khuyén khich ngudi dan t6 gidc vé
cac truong hop tham nhiing. Hanh vi tiét 16 nhan dang ctia ngudi cung cap tin
bi nghiém cam va hinh phat nghiém khac s& dugc ap dung cho bt cir ai tiét 16
nhan dang hodc cac tai liéu lién quan dén ngudi cung cip thong tin. Cac
phuong tién truyén thong dugc nha nudc khuyén khich phat hién ra cac xu
hudong khong lanh manh, cac hanh vi vi phap phép luat cia can b, cong chiic
trong cac to chic Pang, cac co quan nha nudc ma khong co ngoai 1¢ nio.
Trong nhiing nim gan day, véi su phat trién nhanh chong va pho bién cia
Internet, giam sat thong qua Internet da tré thanh mot hinh thirc méi cua sy
giam sat cua cong luan, nd di 16i cudn dugce dong dao cac tang 16p nhan dan
tham gia phét hién, to giac tham nhiing. Chinh phii Trung Quéc nd lyc hoan
thién co ché tiép nhan, tmg dung dau méi thong tin va hé thong thong tin phan
hdi cua cac trang web dé cung cap cic kénh thuan tién va khong bi can tro

cho ngudi dan thue hién quyén giam sat thong qua Internet.

1 Xem: Bai viét “China determined to fight corruption nguyén ban tiéng Anh tai ngudn
http://www.chinadaily.com.cn/cndy/2010-12/30/content_11774079.htm
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5.2.3. Kinh nghiém vé phong, chong tham nhiing ciia Australia

La mot trong nhom 10 cac qubc gia ¢6 chi sé minh bach cao?, Australia
1a mot trong cac qudc gia duge danh gia 1 thanh cong trong hoat dong dau
tranh phong, chdng tham nhiing trén thé gi6i.

5.2.3.1. Kinh nghiém ldp phdp chéong tham nhiing

Phép luat phong, chéng tham nhiing ¢ Australia khéng qua tip trung
vao cac bién phap trimg tri ma cha yéu tap trung vao cac bién phap cé tinh
chat phat hién, phong ngira, nhu xay dyng cac luat lién quan dén bao vé ngudi
t6 cao, phap luat vé cong khai, minh bach tai san, xy dung bd quy tic Gmg xur
ctia cong chire, quy dinh vé Uy ban diéu tra chéng tham nhiing, xay dung quy
trinh tuyén chon coéng chirc nham dam bao lya chon mot ddi ngil cong chirc
trong sach.

- Vé ludt bio vé nguoi té cdo: nam 1996, Australia dd ban hanh luét
bao vé ngudi td cdo. Theo dd, ludt nay tao diéu kién dé moi ngudi dan, can bd
dudi quyén c6 thé to cdo hanh vi tham nhiing ctia quan chirc ma khong lo so
bi tra thu hay bi phan biét déi xtr. O bang New South Weles, Luit Bao vé
nguoi té cdo yéu cdu cic co quan nha nudc co nghia vu bao vé cac thong tin
ca nhan cta ngudi td cao. Tuy nhién, dé dam bao tinh khach quan, cong bang,
luat nay ciing cho phép ddi tugng bi td cao c6 quyén tiép can hd so, dua ra
nhing 1ap luan, cin ctr dé giai thich vé hanh vi bi t6 c4o 1a tham nhiing. Nhu
vay, vO1 co ché nay, phap luat cia Australia da dong vién sy tham gia gidm
sat cua moi nguoi dan.

- Ludt vé céng khai, minh bach tdai san: phap luat Australia yéu cau
nghiém ngit viéc cong khai, minh bach vé thu nhap ciia ban than ca nhan c6
thu nhap dong thdi con yéu cau cong khai thu nhdp ctia nhitng nguoi than
cung chung song véi ddi twong phai ké khai thu nhap. O Australia, cong khai

thu nhap la nghia vu cia moi cén by, cong churc. Phap luat Australia cho phép

1 Bang chi s6 xep hang tham nhiing cac qudc gia nam 2006., Australia dugc t6 chirc minh bach qudc té danh
gia dat 8,8 diém, 1a mot trong 9 qudc gia trén tong s6 163 qudc gia it tham nhiing nhét trén thé gidi
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cac co quan chdng tham nhiing c6 quyén yéu cau ddi tuong bi thanh tra, kiém
tra phai cung cdp mot cach trung thuc nhimg théng tin vé thu nhdp. Viée cb
tinh cung cép sai su that s€ bi coi 1a tdi pham va bi x1r 1y that nghiém khéc.

- Vé Bé quy tdc vmg xik ciia ¢ong chikc: phap luat Australia chi trong
xay dung bd qui tic Gmg xir cia céng chirc chuyén mén, cling nhu céng chirc
lanh dao. Noi dung b qui tic ing xir ndy nham dé cao tinh trung thuc cta
cong churc trong cong viéc thuc thi cong vu; thai do than trong khi xtr Iy cong
viéc, tuan thu nghiém tic cac qui dinh cta phép ludt, tdp quan cling nhu noi
qui cua co quan; cong chuc phai ¢6 thai d§ nha nhan, img x1tr c6 van hoa véi
nguoi dan va véi dong nghiép; phai tu gidc trong viée ké khai tai san; phai
trinh bao va giam sat chit ché viéc nhan va nop lai qua biéu cua can bo cong
chtic; nghiém cdm viéc cung cap thong tin gia; khong tan dung loi thé cua
nhitng vi tri dang lam viéc dé dem lai loi ich cho c4 nhan hodc cho nguoi
quen biét.

- Hoan thién quy trinh bau cit, tuyén chon céng chire lanh dao: Chinh
phu Australia ddc biét chi trong hoan thién ché do bau cir nham thuc hién bau
cur cong khai, dan chit dam bao lya chon dugc nhiing can bo cong chiic trung
thuc; cht trong cong tac dao tao, boi dudng cén by, nang cao nang luc, trinh
do chuyén mon, thuc hién tuyén lya chat ch€, qua trinh tuyén lga cong chirc
dam bao tinh dan chi, cong khai, cong bang; quan tdm cong tac tuyén truyén
phap luat vé tham nhiing, vé trinh tu thi tuc t6 cdo va giai quyét to cdo cho
nguoi dan, dic biét 14 gidi tré; chi trong vai trd cta cac co quan truyén thong;
xt 1y nghiém cac hanh vi tham nhiing, va cudi cung 1a phong chdng tham
nhiing phai di doi v6i nang cao doi sdng cho moi ngudi, nhit 14 céng chirc
nha nudec.

5.2.3.2. Kinh nghiém t6 chirc bé may, thiee thi bién phdp chong tham nhiing

Xét vé md hinh cac t6 chirc chdng tham nhiing trén thé giéi, to chirc co

quan chéng tham nhiing ctia Australia thuoc mé hinh thir bal. Theo d6, Lién

1 Nguyén Van Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing ciia cdc nude trén thé gidi, Nxb
Van hoa dan toc, Ha Noi 2003, tr. 28.
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bang Australia thyc hién phong chéng tham nhiing thong qua hé thong liém
chinh quéc gia. Hé théng nay bao gém: cac co quan 1ap phap, hanh phép, tu
phap va céc chinh dang trong Qudc hoi nhu dang Lao dong, dang Ty do, dang
Quéc gia va dang Xanh®. O Australia, vai tro 1ap phap va giam sat caa Qudc
hoi duoc dé cao. Qué)c hoi Lién bang 1ap ra cac co quan doc lap dé thyuc hién
phong, chdng tham nhiing nhu: Co quan giam sat bau cir doc 1ap hay con goi
1a Uy ban bau cir; Co quan Kiém toan t6i cao bao gom Tong kiém todn va
Vin phong tong kiém toan; Co quan chuyén giai quyét khiéu nai cta dan hay
con goi 1a Thanh tra Lién bang; Uy ban dich vy cong, Uy ban canh tranh va
bao vé ngudi tiéu dung va cac cong ty. Cac co quan nay duogc 1ap ra dé giam
sat cac hoat dong cta chinh phu. Mdi bang déu c6 cac t6 chirc twong tng
nhung doc 1ap véi cac to chirc cap Lién bang?.

Nguoi dimg dau cac uy ban nhu: Uy ban chong tham nhiing, Uy ban
liém chinh canh sat, Thanh tra, Kiém toan do Chinh phu b6 nhiém va cé su
phé chuan cua Quéc ho1 hoac cac Uy ban cua Quéc hoi. Hoat dong cua cac co
quan nay theo nhiém ky tir 7 nam dén 10 nim. Cac co quan ndy phai bao cio
thuong nién hay dot xuat voi Qubc hoi va cac Uy ban cta Qudc hoi. Cac co
quan nay khong thé bi giai thé néu khong cé su chip thuan phé chuin cia hai
Vién trong Qudc hoi. Nhu vy, td chirc cua cac co quan phong chéng tham
nhiing cho phép co quan nay hoat dong doc, khong chiu sy can thi¢p cua bat
ky mot nhan vat chinh tri, hay mgt dang phai nao. M6 hinh nay cling 1a mdt
bai hoc cho Viét Nam trong qué trinh tim to1, nghién ctru xay dung co quan
phong chong tham nhiing hién nay.

Tai Australia, do cac bang va vung lanh tho c¢6 hién phap va luat phap
riéng nén viéc thanh 1ap Uy ban chéng tham nhiing doc 1ap (ICAC) & cap

Lién bang va cip bang 1a khong dong nhat. Tuy thudc vao nhu cau dau tranh

1 Ng6 Quéc Thai, Lién Bang Uc véi cong cugc phong, chong tham nhiing, Tap chi Nghién ciu Lap phép sé
thang 22/2010, tr.57; ) i ) )

2 Nguyén Duy Pong, Mgt sé kinh nghiém vé phong, chéng tham nhiing ¢ Australia, Tap chi thanh tra, s6 1-
2010, tr 46 ;
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chéng tham nhiing ma cic bang co thé thanh 14p hodc khong thanh lp co quan
nay. Hi¢én nay, c6 ba bang la New South Wales, Queenland va Tay Australia da
thanh 1ap Uy ban chéng tham nhiing doc 1ap. Trén thuc té, ba bang niy trudc
day dd dé xay ra tinh trang tham nhiing tran lan, kéo dai khong kiém soat dugc
nén chinh quyén bang da quyét dinh thanh 1ap Uy ban chéng tham nhiing doc
1ap. Uy ban nay duoc phéap luat ciia bang trao quyén truc tiép diéu tra, kham
xét, quay phim, dat may ghi am, nghe 1én dién thoai, tao tinh huéng dé tham
nhiing boc 1§. Cac truong hop pham tdi co lién quan & cac bang khac thi khi
xtr Iy duoc cac bang phéi hop, thoa thuan voi nhau dé giai quyét.

Trong cudc d4u tranh phong, chéng tham nhiing, Australia dac bi¢t
chd trong dén vai tro ctia co quan kiém toan doc 14p nha nudc. T chic va
hoat dong cua t6 chtrc nay duoc quy dinh chit ché va do Qudc hdi timg
bang quy dinh. Tinh trung thuc 13 mot yéu cau ddi voi nhan vién kiém toan
khi thira hanh nhiém vu kiém toan ctia minh. Phap luat timg bang dam bao
cho nhan vién kiém toan hoat dong mot cach doc lap, chi tuan theo phap
luat, khong phai chiu bat ¢t mot sy chi phéi nao tu phia Quéc hdi hoac
Chinh phu. Pham vi hoat dong cta kiém toan nha nudc khong chi gidi han
trong pham kiém toan tai chinh, thu chi ngan sach ma con thuc hién chuc
nang giam sat tai chinh cua cong chtrc, cac co quan hanh chinh, Toa an va
ca cac nghi sy. Qui trinh, thu tuc kiém toan rat chit ché& va linh hoat. Hoat
dong kiém toan c6 thé thuc hién dé)ng bo & tat ca cac khau, nhung cling c6
thé kiém toan d6i v4i mot vu viée cu thé, trong moét linh vuc nhat dinh. Két
qua cua hoat dong kiém toan phai dam bao tinh trung thyuc, khach quan, va
bao cao trudc Quéc hoi. Hoat dong kiém toan nha nude tuy c6 tinh doc lap,
nhung ciing chiu sy gidm sat ciia Uy ban giam sat ciia Qudc hdi.

5.2.4. Kinh nghiém phong chong Tham nhiing ciia Hong Kong

Nam 1997, Hong Kong dugc chinh phit Vuong quéc Anh trao lai cho
Trung Qudc. Mot trim nim dudi sy cai tri cua Chinh phu lién hop Anh va
ngdy nay cung voi viéc thuc thi chinh sach “mot quéc gia, hai ché do” cua
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Trung qudc d6i voi dic khu Hong Kong di 1am cho hoat dong chéng tham
nhiing & Hong Kong c6 nhitng dic thu riéng so v6i hoat dong nay & Trung
Quéc dai luc.

5.2.4.1. Kinh nghiém ldp phdp chong tham nhiing

Hé théng phap luat Hong Kong ciing chil yéu tip chung vao cac giai
phap phong ngira. Chinh quyén Hong Kong da ban hanh ba (03) bo Piéu 1¢
gdm: Diéu 1é vé Vin phong liém chinh, Diéu 1¢ phong chong t6i hdi 10 va
Piéu 18 vé phong chéng nhitng hanh vi phi phap va phé rdi ky cuong. Vi ba
Piéu 1¢ trén, phap luat ciia Hong Kong da trao cho cac chuyén vién liém chinh
quyén hanh rat 1on’. Ngoai viéc diéu tra hanh vi tham nhiing, cac chuyén vién
liém chinh con yéu cu cic co quan nha nudc ap dung mot cach co hé théng
cac bién phap phong ngira tham nhiing, cac bién phap gido duc vé chéng tham

nhiing, nang cao dao dirc cua nhan vién trong b may nha nudec.

Trong cong tac dau tranh chdng tham nhiing, Van phong liém chinh
giita vai tro chu dao. Bt cir mot phat giac nao ctia nhan dan duoc tiép nhan
truc tiép, qua duong diy nong cua Vian phong liém chinh, theo duong buu
dién hodc gui qua cac phan ban cua Van phong liém chinh & cac dia phuong
déu dugc xur Iy ngay tai Trung tAm tiép nhan thong tin. Chuyén vién liém
chinh lam viéc tai céc trung tdm nay la nhiing chuyén vién day dan kinh
nghi¢m, dam bao cho hoat dong diéu tra dién ra nhanh chong va chinh xac.
Mot trong nhung nguyén tic quan trong trong hoat dong cua Van phong liém
chinh d6 1a dam bao sy bi mat tuyét ddi cia nguoi cung cap thong tin. Ngoai
ra, tat ca cac thong tin déu phai dugc phén loai va tién hanh diéu tra ma khong
loai trir mot ddi twong nao, ké ca do 1a nhitng nhan vién cao cap cta chinh phu.

Trong cong tic phong nglra, phap luat Hong Kong, cha yéu tap trung
vao viéc kiém tra, phat hién nhiing k& hé trong t6 chuc va hoat dong cua bd

may nha nudc, khac phuc nhanh chéng nhiing thiéu sét d6 nham lam giam

1 Nguyén Xuan Yém, Nguyén Hoa Binh, Bui Minh Thanh, Phong chong tham nhiing ¢ Viét nam va trén thé
gidi, Nxb CAND, Ha Noi 2007.
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nguy co tham nhiing. Hoat dong kiém tra dugc thyc hién trén ba phuong dién:
kiém tra trinh tu, hiéu suit lam viéc cta cac bd, ban nganh thudc Chinh phu va
cac co quan cdng quyén khac; t6 chirc nghién clru timg nganh; dé& xuét cac y
kién, kién nghi, yéu cAu cai tién noi qui, 18 161 1am viée cua cac co quan nay;
tham gia soan thao cac vin ban phap luat co lién quan dén t6 chirc va hoat
dong, ché do ky luat, va ché do dai ngo ddi véi cong chirc?.

5.2.4.2. Kinh nghiém té chirc bg may, thyc thi bién phdp chéng tham
nhiing

Vién Phong liém chinh, viét tat 13 ICAC, 1a mot bo may doc lap, truc
thudc toan quyén Hong Kong. Su ra doi cia to chic nay?, thé hién su quyét
tam cta chinh quyén Hong Kéng trong viéc diét trir té nan tham nhiing, chong
héi 16, dut 16t, ddng thoi dé cao tinh than trach nhiém cta mdi cong chirc va
moi nguoi dan.

a. Té chirc bé mdy cua Vin phong liém chinh

T6 chirc bd may ctia Van phong liém chinh ra doi trén co so ban hanh
“Pjiéu 1 vé van phong cac chuyén vién liém chinh do toan quyén Hong Kong
dac phai” c6 hiéu luc chinh thirc ngay 15 thang 2 ndm 19743, B mdy cta Vin
phong liém chinh Hong Kong dugc chia thanh 4 cip: Cac chuyén vién liém
chinh do Toan quyén Hong Kong dac phai bo nhi€m, chiu trach nhiém truc
tiép trude toan quyén; BO phan tién hanh cac hoat dong nghiép vu cip Ban;
Bo phan cap phong do trg 1y truéng ban quan 1y; Cac to cong tac & dudi cap
phong. Trong Vian phong liém chinh, bd phan tién hanh cac hoat dong
nghiép vu cap phong dugc t6 chirc thanh cac bd phan: Ban chap hanh, Ban

1 Nguyén Vin Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing ciia cdc nude trén thé gidi, Nxb
Van héa dan tdc, Ha N6i 2003.

2 Vin phong 1iém chinh dugc thanh 1ap tir nam 1974.

3 Ban diéu 1é nay manh nha tur nam 1948, ¢ thoi diém do6, chinh quyén Hong Kong da phong theo luat phap
nudc Anh dé ban hanh Piéu 1& vé phong chéng héi 16. Tuy nhién, tinh trang tham nhiing 6 Hong Kong van
dién bién phtre tap. Sau su kién dao tau thanh cong cua nhan vat ndi tiéng Hong Kong tén 1a Cat Ba, nham
tranh sy truy t6 ciia chinh quyén Hong Kong vé hanh vi tham nhiing, ngay 17/10/1973, Toan quyén Hong
Kong ltic nay tén 1a C.M Maclehose di tuyén b thanh 1ap Vian phong cac nhan vién liém chinh va Toan
quyén Hong Kong dic phai dé dbi pho véi tinh trang nay.
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phong chdng tham nhiing, Ban quan hé vé6i cac khu vuc xi hoi va Tong bd
hanh chinh.

- Ban chdp hanh: La bd phan diéu tra ciia Van phong liém chinh.
Trudng ban chip hanh giit chitc Phé Vin phong liém chinh, phu trach cac
nhan vién liém chinh. Ban chép hanh chuyén lam nhiém vu diéu tra cac toi
tham nhiing, hdi 16. Trudng ban chip hanh truc tiép hodc ty quyén cho chuyén
vién tién hanh cac hoat dong diéu tra, kham xét, xét gidy to ddi véi cac dbi
tugng bi nghi ngd dinh liu vao cac vu viéc lién quan dén tham nhiing. Ban chap
hanh c6 5 t6 diéu tra, trong d6 c6 4 t6 chuyén mén, va 1 to thuc hién chirc ning
hanh chinh, mét t6 theo doi cong cong, mot to chuyén diéu tra cic vu viée lién
quan dén cac t6 chire tu doanh dam nhén viéc giam sat va hd tro.

- Ban phong chéong tham nhitng: Voi chitc nang kiém tra 18 161 1am viéc
cua cac BO, co quan ngang b, nganh thudoc Chinh phu va by may cong
quyén, phén tich cac hoat dong nham tim ra sai sot, @& dé ra nhitng giai phap
nham han ché co hoi din dén tham nhiing dbi véi to chirc va hoat dong cua
cac co quan trong bd may nha nudc. Ban ndy gdbm mdt Trudng ban va hai tro
Iy truong ban. Mdi trg Iy phu trach mot phong tham tra. Mdi phong tham tra
dugc phan thanh 3 td, gé)m 1t6 tudng va co tu 4 dén 5 thAm tra. Bén canh do,
Ban nay con 1ap ra cac ¢d van chuyén nghién ctru dé xuat nhitng bién phap
chdng tham nhiing trong linh vyuc tu nhan, cong cong va cac to chirc xa hoi.

- Ban quan hé voi cac khu viee xa hoi: Ban quan hé véi cac khu vuce xa
hoi gom 1 Trudng ban, hai phong truc thudc gom phong lién lac va phong
truyén ba gido duc. Ban quan hé x3 hoi véi cac khu vuc xa hoi ¢ trach nhiém
gido duc, huéng dan cho nguoi dan thiy rd tac hai cua té nan tham nhiing,
dong vién nhan dan ung ho cho cong cudc dau tranh chéng tham nhiing dong
thoi ban nay con dé ra cac bién phap nang cao dao dirc, tic phong ciia can bo,

cong chirc, nang cao trach nhiém cia can bd, cong chirc trude nhan dan.
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- Tong bé hanh chinh: Tong bo hanh chinh chiu trach nhiém vé nhan sy
va hanh chinh téng hop, thuc hién céc hoat dong nghién ctu vé dao tao, vé
quan hé giita cac cong chirc vé phuc lgi va cac khu vuc xa hoi. Tong bo hanh
chinh do mét trg 1y Trudng ban phu trach. Ban gdm 5 t6: T6 quan hé cac nhan
vién — 1a ciu nbi gitra nhan vién va lanh dao; T6 dao tao va phat trién — chiu
trach nhiém quan 1y céac truong dao tao, hodc dinh ké hoach dao tao, dé& xuit
cac chuong trinh boi dudng kién thire cho nodi bd cac nhan vién; T6 nghién
ctru vé cac khu vuc x4 hoi; T6 bién ché - phu trach vé tuyén dung, quan ly
bién ché; T6 tai chinh va hanh chinh tong hop.

Nhu vy, Vin phong liém chinh 1a mét t6 chtrc chuyén trach, dugc toan
quyén Hong Kong thanh 1ap dé thuc hién chirc ning phong chong tham
nhiing. Pay la mdt co quan thé hién tinh doc lap cao trong td chirc va hoat
dong va 1a co s& dé co quan ndy hoat dong c6 hiéu qua trong cudc dau tranh
phong chéng tham nhiing & Hong Kong?.

b. Chite néng va quyén han cia Van phong Liém chinh

Vin phong liém chinh va chuyén vién liém chinh do Toan quyén Hong
Kong b6 nhiém, chiu trach nhiém truc tiép trudc Toan quyén, nén Van c¢é
tinh doc 1ap rat cao. C4c chuyén vién liém chinh thay mit toan quyén giai
quyét nhitng cong viée sau:

- Tiép nhan nhiing bao cdo vé tham nhiing va tién hanh nhiing diéu tra
trong pham vi cho phép;

- Diéu tra bat ky mot hanh vi pham t01 nao bi td cao hodc bi tinh nghi
1a vi pham nhimg quy dinh cta Piéu 1é vé phong chong héi 16, hodc cac diéu
1¢ khac c6 lién quan dén sach nhiu nguoi khac do lam dung chirc quyén;

- Tién hanh diéu tra khi phat hién dau hiéu tham nhiing ctia nhan vién

chinh pht, bao cdo lai Toan quyén;

1 Nguyén Xuan Yém, Nguyén Hoa Binh, Bui Minh Thanh, Phong chong tham nhiing & Viét nam va trén thé
gidi, Nxb CAND, Ha Noi 2007.
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- Kiém tra dinh ky, hodc dot xuét hoat dong cua co quan nha nudc dé
phat hién sai sot;

- Tiép thu nhimg ¥ kién, dé& xuit cta nhén vién va cta nhin dan dé
dua ra nhitng kién nghi cai tién hoat dong;

- Tuyén truyén van dong nhan dan tham gia d4u tranh chdng tham nhung.

Dé thyc hién dugc nhiém vu cua minh, cic chuyén vién liém chinh,
c6 quyeén:

- Puoc tién hanh tham vén, diéu tra vé hanh vi tham nhiing;

- Giam sat hoat dong ctia cac nhan vién nha nudc bi tinh nghi, nhét 1a
nhimg hanh vi hity hoat tai liéu, tiu tan tai san;

- C6 quyén vao kiém tra, va yéu cau bat ky nhan vién nao phai xuat
trinh cac gidy to tai liéu can thiét;

- Yéu cau bat ké nhan vién phai giai trinh vé ndi dung bi td cdo;

Nhu véy, to chitc va hoat dong cua Vian phong liém chinh ¢ Hong
Kong cho phép co quan nay hoat dong doc lap mot cach thuc cht. Day la co
so dé Toan quyén Hong Kong thuc hién cong tac phong chéng tham nhiing c6
hiéu qua.

5.2.5. Kinh nghigm chéng tham nhiing ciia Malayxia

5.2.5.1. Kinh nghiém Idp phédp chong tham nhiing

Phép luat ciia Malayxia vé phong chéng tham nhiing duogc thé hién trén
ca hai phuong dién: trirng tri va phong ngura.

a. Toi pham tham nhiing trong Bo ludt hinh sy

To1 pham tham nhiing dugc quy dinh thanh mdt chuong riéng (chuong
IX), v&i tén goi 1a Cac tdi pham vé chire vu, (gém cac diéu tir Diéu 161 dén
Piéu 165 BLHS). Cac tdi pham nay c¢6 nhitng dic diém sau:

Thir nhdt, Toi pham chirc vu duoc hiéu 14 hanh vi cua cong chirc nhan
qua biéu dé danh doi 1ay viéc ban than thyc hién mot hanh vi dua trén quyén
luc, chirc vu cia minh. Nguoi pham td1 nay s€ bi phat tu dén 3 nam, phat tién,

hoac bi 4p dung ca hai loai hinh phat nay. Ciing theo tinh than cua diéu luat
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nay, qua biéu hay noi cach khac 1a cta hdi 16 bao gom tién hodc nhimg d6 vt
cO gia tri ma nguoi dua da st dung nhu mét cong cu dé dat dugc muc dich
ctia minh. Tuy nhién, mot dic diém dang luu ¥ cta luat hinh sy Malayxia 14
khéng quy dinh toi dua hdi 16 12 mot tdi danh doc 1ap ma lai coi hanh vi dua
héi 16 chi 1a mot trong nhitng hanh vi khach quan cua toi xti giuc nguoi khéac
pham t6i (Piéu 161 BLHS).

Thir hai, phap luat hinh sy Malayxia c6 su phan biét gitta hai loai chu
thé cta hanh vi nhan héi 10. Loai chu thé thtr nhat 12 ngudi ¢6 chic vu quyén
han, nhan tién hodc tai san modt cach truc tiép, nghia 13, thuc hién hanh vi
nhan cua hdi 10 trén co sé chire vu, quyén han ctia minh. Loai chi thé tht hai
la nguo1 nhan hdi 16 trén co s& chic vu, quyén han ctua nguoi khac, nghia 1a
ho nhéan, roi gay anh huong ddi vai nguoi ¢o6 chirc vu quyén han dé ho lam
theo yéu cau cia minh (diéu 162 va 163 BLHS Malayxia).

Thit ba, Bén canh viéc trimg tri hanh vi nhan héi 1, BLHS Malayxia
con quy dinh trimg tri nghiém khac ngudi chu dong sach nhiéu, doi héi 19.
Piéu 164 BLHS Malayxia quy dinh mot tdi danh riéng vé cong chirc sach
nhiéu, doi héi 1.

Thir tu, BLHS Malayxia cling xac dinh thoi diém dugc coi 1a hoan
thanh cta toi nhan héi 10. Theo quy dinh tai Piéu 165, t61 pham duoc coi la
hoan thanh khi nguoi pham t61 da c6 su ban bac hay da dat dugc su thoa
thuan®.

b. Ludt chéng tham nhiing, héi 19:

Bén canh cac quy dinh cua BLHS, Luat chéng tham nhiing, hdi 16
clia Malayxia, ra doi tir nhitng nam 1961 va duoc stra d6i vao nam 1971,
quy dinh vé toi pham va hinh phat va cac quy dinh vé thu tuc to tung hinh
su d6i véi loai toi pham nay nhu: quy dinh vé chung ctr va xac dinh ching
ctr ddi voi toi tham nhiing, héi 19; quy dinh vé thAm quyén cua co quan

diéu tra, cong to trong cac vu a4n tham nhiing, hoi 10 ngoai ra ludt nay con

1 Nguyén Van Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing ciia cdc nue trén thé gidi, Nxb
Van hoa dan toc, Ha Noi 2003 tr.103.
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con quy dinh vé trach nhiém cua cong dan cua Malayxia khi pham toi ¢
nudc ngoai.

Qua nghién ctru, so sanh cho thiy, khai niém cta hdi 16 trong Luat
chéng tham nhiing, héi 16 cua Malayxia c6 nd1 ham rong hon khai ni€ém cua
hdi 16 trong luat hinh sy Viét nam. Cu thé, cia hdi 16 duoc hiéu 1a: cac loai
qua tang co gia tri, cic khoan tién vay, 1& phi, phan thuéng ching khoén,
dong san hodc céc loai loi ich vat chit khac. Cua héi 1o cling c6 thé 1a cac
chtrc vy, danh hi¢u, viéc lam, dich vu cling nhu céac thao thuan nham cung cép
viéc lam hay dich vu hodac 1a sy htra khong doi lai tién, tai san, hira gitp do
trong viéc bo phiéu...Mit khac, dé bi coi 13 toi nhan héi 16, chi thé chi can
thuc hién mdt trong cac hanh vi sau day: xi giuc nhan, hoac déng ¥y nhan
tién, tai san cho minh hodc cho nguoi khac dé thuc hién hoic sé& thuc hién bt
ky mot cong viéc gi khong dugce phép lam, hoac khong lam mot viéc phai [am
theo nghia vu hop theo hop dong.

Quy dinh vé ching ctr va xdc minh ching ct: viée xac dinh tai san la
d6i twong cta hanh vi tham nhiing bao gom cé cac tai san ma chu thé khong
chtng minh dugc ngudn gde xuit xt hop phap cua tai san d6. Noi cach khac,
tai san d6 vuot qua muc thu nhip hop phap cua chi thé. Trong trudng hop
ndy, ludt cho phép toa 4n co coi d6 1a chimg ct bd sung cho nhimg ching cir
khac dé két toi bi cao pham tdi tham nhiing (Diéu 17). Mat khac, cling theo
quy dinh cta luat nay, cong td vién co quyén yéu cau déi tuong phai giai trinh
bang vin ban vé tinh chét phap 1y vé mot loai tai san nao d6 va phai tuyén thé
vé tinh trung thuc vé su khai bao cua minh. Cudi cung, Luat chéng tham
nhiing, hdi 16 cua Malayxia con cho phép toa an Malayxia c6 thim quyén
trong viéc x€ét xir cong dan Malayxia pham tgi tham nhiing & nudc ngoai, bi
dan d6 vé Malayxia.

Ngoai ra, sic 1énh cho phép tham phan c6 quyén ra énh tich thu tai san
ngay ca khi khong c6 ngudi nao bj két an pham ti hdi 10, tham nhiing dbi véi
nhimg tai san ma chu thé khong thé ching minh dugc ngudn goc hop phap
cta nd. Quy dinh nay la kinh nghiém quy cho Vi¢t Nam trong viéc hinh sy
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hoa hdanh vi lam giau bat hop phdp hodc thuc hién co ché thu hoi tai san
“khong chimg minh dugc ngudn gc hop phap” ma khéng can dén mot qua

trinh t6 tung hinh sy.

Bén canh cac bién phap tring tri, phap luat Malayxia con ban hanh céac
quy dinh c6 tinh chat phong ngira loai tdi pham nay. Ciling can phai thay rang,
ndi dung cua cc bién phap co tinh chit phong ngira ndy chu yéu tip trung
vao viéc nang cao tinh than, y thure trach nhiém cua can b cong chuc trong
thira hanh nhiém vu. Vi dy; Ban qui ché cong chirc yéu cau can bo cong chirc
trong moi liic, moi noi phai trung thanh, phuc vu dat nudc, Chinh phu; khong
dugc dem loi ich chung dé phuc vu lgi ich ca nhan; khong dugc xtr su dé cho
lg1 ich c& nhan xung dot véi loi ich chung; khong dugc lgi dung dia vi ca

nhan dé phuc vu tu loit.
5.2.5.2. Kinh nghiém t6 chirc bé may, thiee thi bién phdp chong tham nhiing

Uy ban chéng tham nhiing cia Malayxia ngay nay l1a két qua cia nd luc
ctia Chinh phii Malayxia trong viéc dau tranh phong chong tham nhiing. Khoi
ngudn cia td chirc ndy co tén goi 1a Uy ban Taylo. Pay 1a mot Uy ban duoc
thanh 1ap v61 nhiém vu theo doi céc van dé vé tham nhiing. Tuy nhién, do
hoan canh lich sir, ma nhiing kién nghi ctia Uy ban nay khong duoc Chinh
pht Malayxia luc by gio thyc sy quan tim. Vao nhitng nam cudi thap ky 50
thé ky 20, trudc tinh trang tham nhiing ngdy cang tré nén trim trong, dudi
sang kién cta Tong thanh tra cia luc lugng canh sat Malayxia, ngay 15 thang
6 nam 1959, Chinh phu Malayxia da quyét dinh thanh 1ap b phan chéng to1
pham dac biét thudc Cuc diéu tra hinh sy thudc Co quan canh sat. Cling trong
nam 1959, Ban phong chéng tham nhiing duoc thanh 1ap trong Vin phong
ctia Thu tudng. Vé ban chat, Ban phong chong tham nhiing khong phai 1a mot
CO quan tién hanh t6 tung hinh sy ma chi la co quan thuc hién nhi¢m vu ap
dung cac bién phap can thiét dé ngin ngira tinh trang tham nhiing & cac co

quan bo, co quan thudc Chinh phil. Trong thoi gian ndy, chirc ning truy t6 cac

1 Nguyén Van Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing ciia cdc nude trén thé gidi, Nxb
Van hoa dan toc, Ha Noi 2003, tr.114
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vu an tham nhiing do Vién cong td truc thudc BO tu phap dam nhan. Tuy
nhién, su thiéu phéi hop mdt cach dé)ng bo gitra ba co quan thuc hién ba chure
nang; diéu tra, truy t6, xét xir da lam anh hudng dén hiéu qua cua hoat dong
chéng tham nhiing ma Chinh phii dé ra?, d6i hoi phai cé su hop nhét ba chirc
ning trén trong cting mot co quan. Yéu cau cap bach do6 1a co s¢ cho su ra doi
ctia Uy ban chong tham nhiing cia Malayxia ngay nay?.

a. Co cdu, t6 thirc ciia Uy ban chéong tham nhiing:

Uy ban chong tham nhiing ctia Malayxia c6 qua trinh phat trién kha
phtic tap, phan anh sy khé khin cling nhu nhitng nd luc cua Chinh phu
Malayxia trong dau tranh chéng tham nhiing. Nam 1967, Uy ban chéng tham
nhiing ciia Malayxia dugc thanh 1ap trén co sé hop nhét ba chirc ning cua ba
co quan: diéu tra, truy t0 va xét Xtr vé cac tdi pham tham nhiing. Pén nim
1973, Uy ban chdong tham nhiing d6i tén thanh Cuc diéu tra qudc gia va cho
dén dau nhitng ndm 80 cua thé ky trude, Chinh phit Malayxia lai quyét dinh
liy lai tén cua co quan chong tham nhiing cia Malayxia 12 Uy ban chong
tham nhiing.

Uy ban chéng tham nhiing 13 co quan thudc Thi tuéng Chinh phi. Chit
nhiém Uy ban chdng tham nhiing do Vua bd nhiém trén co s& dé nghi cua
Thu tudng. Chu nhiém Uy ban chiu trach nhi¢m trude nha Vua, va Thu tudng
vé cac hoat dong ctia Uy ban. Giap viéc cho Cha nhiém c6 mot Phé Chu
nhiém va cac phong chuyén mon.

Co quan phong chéng tham nhiing ciia Malayxia dugc to chtrc thanh
hai cap: O cép trung wong c6 Uy ban chéng tham nhiing cip trung wong. Mdi
bang lai thiét 14p mot Uy ban chdng tham nhiing cip bang, véi co cau to thirc
cling nhu cdp trung wong nhung véi qui mé nhd hon. Cac phong thudc Uy

ban c6 churc nang va nhiém vu khac nhau. Cu thé:

1 Nguyén Vin Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing ciia cdc nude trén thé gidi, Nxb
Van hoa dan tdc, Ha Noi 2003, tr.88.

2 Uy ban chéng tham nhiing cua Malayxia ngay nay duoc thanh lap ngay 1/10/1967 trén trén co hop nhét ba
chirc néng cua ba co quan : diéu tra, truy t6 va xét xir. Nam 1973, Uy ban chong tham nhiing d6i tén thanh
Cuc diéu tra quic gia. Cho dén dau nhitng ndm 80, Chinh phu lai quyét dinh 14y lai tén ctia co quan chong
tham nhing ctia Malayxia 1a Uy ban chdng tham nhiing
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- Phong thu thdp théng tin: gdbm 3 ban: ban chuyén an, ban l1ap ké
hoach - thu thap thong tin va ban k¥ thuat. Vé co ché hoat dong, cac ban nay
hoat dong c6 sy phéi hop chit ch& véi nhau nham thu thap thong tin vé tham
nhiing (trong d6 ca nhitng thong tin chinh danh va cac thong tin nac danh),
thiét 1ap va trién khai cidc mang lu6i thu thap va luu gitt thong tin, xc minh
so bo cac thong tin, tién hanh cic hoat dong cip bach trong mot sb truong hop
dic biét, va tién hanh cac hoat dong diéu tra dot xut.

- Phong diéu tra: gém 5 ban d6 13; ban diéu tra chung, ban diéu tra dic
biét, ban diéu tra kinh té, ban diéu tra ké toan va ban diéu tra xay dyng va
phat trién. Phong diéu tra c6 nhiém vu danh gia cac thong tin, diéu tra cong
khai d6i v&i cac vu an tham nhiing.

- Phong truy té: Chirc nang ciia phong truy to 1a truy t6 cac vu 4n tham
nhiing duogc t6 chirc gdm 2 ban: ban tu van phap luat va ban truy t5. Phong tu
van phap luat thyc hién nhiém vu tu van cho nhan vién Uy ban vé cac van dé
lién quan dén ndi dung vu viéc dang bi diéu tra trudce khi ra quyét dinh ¢ truy
t6 hay khong.

- Phong ngan ngrra: nhi€ém vu chinh cua phong nay 1a phong ngtra cac
nguyén nhan va diéu kién cua toi pham tham nhiing, gido duc moi nguoi nhan
thirc vé tac hai ctia tham nhiing, dé ra va thue hién cac chién dich chéng tham
nhiing, nghién ctru va phén tich cac thu ty hanh chinh dé phat hién nhiing k&
hé ¢6 thé 1am phat sinh tham nhiing, diéu tra Iy lich, xur 1y dit liéu thong ké vé
t6i pham tham nhiing. Phong ngin ngira ciing dugc to chic thanh cac ban:
ban xtr Iy ky luat, ban nghién ctru, ban an ninh, ban co yéu va ban théng tin
lién lac va xuét ban.

- Phong dao tao: thuc hién chirc nang lap ké hoach va to chirc ddo tao
cho nhan vién ciia Uy ban chéng tham nhiing, Phong dao tao gdm cac ban:
Ban ké hoach dao tao, Ban an ninh, Bo phan hanh chinh va thu vién.

- Phong hanh chinh: phong hanh chinh duoc to chirc thanh 2 ban, ban
phuc vu va ban ban tai chinh.

b. Nhiém vu va quyén han

- Vé nhiém vu:
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Uy ban chéng tham nhiing c¢6 nhiém vuy: tién hanh cac chién dich chong
tham nhiing; thu thap va xir 1y cac thong tin; diéu tra cac vu tham nhiing va
cac hoat dong vi pham phép luét ctia co quan nha nudc: truy t6 t6i pham tham
nhiing; chuan bi cac bao cdo vé xir Iy ky luat; vé két qua diéu tra, truy t6 va
xét Xur to1 pham tham nhiing.

- Vé quyén han:

Pé thyc thi cac nhiém vu ctia minh, Uy ban chéng tham nhiing, theo
quy dinh tai luat vé Uy ban chéng tham nhiing nim 1982 cac nhan vién Uy
ban chdng tham nhiing cé cac quyén han sau day: Tién hanh cac hoat dong

diéu tra; Ra 1énh bat giir; Quyét dinh truy té ngudi pham toi.
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10.

11.
12.
13.

14.
15.

16.

DANH MUC TAI LIEU THAM KHAO

. Ban chap hanh Trung wong Pang cong san Viét Nam, Nghi quyét sb

04/NQ-TW ngay 21 thang 8 nam 2006 vé ting cudng sy lanh dao cua
Dang dbi v6i cong tac phong, chdng tham nhiing, 1ang phi;

Ban ndi chinh trung wong, Mot sé van bdan ciia Pdng vé phong chong
tham nhiing. Nxb. CTQG. Ha Noi 2005;

Bo chinh tri, Nghi quyét s6 14/NQ-TW ngay 15 thang 5 nim 1996 cia

vé lanh dao cudc d4u tranh chong tham nhiing;
B0 luat hinh sy Viét Nam nam 1985;
B0 luat hinh sy Viét Nam nam 1999;

B4 luat hinh sy ctia nudc Cong hoa nhan dan Trung Hoa, NXB tu phap
nam 2007;

Chién lugc Qudc gia phong, chong tham nhiing dén niam 2020 ban
hanh kém theo Nghi quyét s6 21/NQ-CP ngay 12 thang 5 nam 2009 cua
Chinh phu;

Cong wdc Lién Hop Québc phong chong tham nhiing duge thdng qua
ngay 31 thang 10 nam 2003;

Hién phap Viét Nam 1946;

Hién phap Viét Nam nam 1992 (stra d6i dugc Qudc hoi thong qua ngay
28/11/2013);

Ho Chi Minh toan tap, Tap 6, Nxb CTQG. Ha Noi 1995;

H6 Chi Minh toan tap, Tap 9, Nxb CTQG. Ha Noi 1995;

Luat stra d6i, bo sung mot s6 diéu ciia Bo luat hinh sy ngay 10 thang 5
nam 1997;

Luat phong, chong tham nhiing nim 2005;

Luat stra d6i, bo sung mot sd diéu cua Luat phong, chéng tham nhiing
nam 2007;

Luat stra do1, bé sung mdt s6 di€u cua Luat bado chi nam 1999;
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17. Luat stra d6i, bo sung mot s6 diéu ctia Luat phong, chdng tham nhiing
nam 2012;

18. Nghi dinh s6 107/2006/ND-CP ngay 22 thang 9 nim 2006 quy dinh xtr
ly trach nhiém ctia nguoi dimg dau co quan, t6 chirc, don vi khi dé xay
ra tham nhiing trong co quan, t6 chtic, don vi do minh quéan 1y, phu
trach;

19. Nghi dinh s6 120/2006/ND-CP ngay 20 thang 10 nim 2006 ctua Chinh
phu, quy dinh chi tiét va hudng dan thi hanh mot s6 diéu cia Luat
phong chong tham nhiing;

20. Nghi dinh s6 47/2007/ND-CP ngay 27 thang 3 nim 2007 cta Chinh
phu, quy dinh chi tiét va huéng dan vé vai tro, trach nhiém cta x4 hoi
trong phong, chéng tham nhiing;

21. Nghi dinh s6 37/2007/ND-CP ngay 09 thang 3 nim 2007 cta Chinh
phu vé minh bach tai san, thu nhap;

22. Nghi dinh s6 24/2010/ND-CP ngay 15 thang 3 niam 2010 cta Chinh
phu quy dinh vé tuyén dung, str dung va quan Iy cong chirc;

23. Nghi dinh s6 93/2010/ND-CP ngay 31 thang 8 nam 2010 Stra d6i mot
s6 diéu ctia Nghi dinh s6 24/2010/ND-CP ngay 15 thang 3 nam 2010
ctia Chinh phu quy dinh vé tuyén dung, str dung va quan Iy cong chirc;

24. Nghi dinh s6 68/2011/ND-CP ngay 08 thang 8 nam 2011 ctia Chinh phu
stra d6i, bd sung mot sd didu ctia Nghi dinh s 37/2007/ND-CP ngay 9
thang 3 nam 2007 vé minh bach tai san, thu nhap;

25. Nghi dinh s6 59/2013/ND-CP ngay 17 thang 6 nim 2013 ctia Chinh phu,
quy dinh chi tiét mot sb diéu cua Luat phong, chéng tham nhiing;

26. Nghi dinh s 78/2013/ND-CP ngay 17 thang 7 ndm 2013 ctia Chinh phu,
vé minh bach tai san, thu nhap;

27.Nghi dinh s6 90/2013/ND-CP ngay 08/8/2013 quy dinh trach nhiém
gidi trinh cia co quan nha nudc trong vi¢c thuc hién nhiém vy, quyén

han dugc giao;
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.
38.
39.

40.

41.

42.

Nghi quyét ctia Qudc hoi nudc cong hoa xa hdi chi nghia Viét Nam Khoa
IX, ky hop thtr tu (tir ngdy 6 dén ngay 30 thang 12 nim 1993) vé thuc
hanh tiét kiém, chdng lang phi chéng tham nhiing, chdng buén lau;
Nghi quyét Dai hoi dai biéu toan qudc lan tht XI Pang Cong san
Viét Nam;
Ngb Qubc Théi, Lién Bang Uc véi céng cudc phong, chéng tham
nhiing, Tap chi Nghién ctru Lap phap sé thang 22/2010;
Nguyén Duy Dong, Mot s6 kinh nghiém vé phong, chéng tham nhiing &
Australia, Tap chi thanh tra, s6 1-2010;
Nguyén Q. Thiang - Nguyén Vin Tai (dich), Hodng Viét Ludt Lé, Tap V
(ban dich) Nxb. Van ho4 -Thong tin, Ha No1 1994;
Nguyén Ngoc Hoa, K7 thudt xdy dung cdu thanh téi pham va viéc hoan
thién Bé ludt hinh sw, Tap chi luat hoc s 4/2006;
Nguyén Xuan Yém, Nguyén Hoa Binh, Bui Minh Thanh, Phong chéng
tham nhiing ¢ Viét nam va trén thé gioi, Nxb CAND, Ha Néi 2007;
Nguyén Vin Kim va Nguyén Huy Hoang, Phdp ludt chong tham nhiing
ciia cdc nude trén thé gici, Nxb Vin hoa dan toc, Ha Noi 2003;
Phép 1€nh truong tri cac td1 xam pham s¢& hiru xa hoi chu nghia ngay
21 thang 10 nam 1970;
Phép 1énh trimg tri t61 héi 16 ngay 20 thang 5 nam 1981;
Phap 1énh chong tham nhiing nim 1998;
Phép 1énh stra ddi, bé sung mot s diéu cta Phap 1énh chdng tham
nhiing nam 2000;
Quyét dinh S6 240-HPBT cua Hoi dong Bo trudng (nay 1a Chinh Phu),
ngay 26 thang 6 nim 1990 vé dau tranh chéng tham nhiing;
Quyét dinh s6 136/2001/QD-TTg ngay 17 thang 9 nim 2001 cta Thu
tuéng Chinh phu ban hanh Chuong trinh tong thé cai cach hanh chinh
nha nudce giai doan 2001 — 2010;
Quyét dinh sd 181/2003/QD-TTg ngay 4 thang 9 nim 2003 cua Thu
tudng Chinh phu vé viéc ban hanh Quy ché thyc hién co ché “mot ctra”
tai co quan hanh chinh nha nuéc & dia phuong;
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43. Quyét dinh s6 93/2007/QP-TTg ngay 22 thang 6 nim 2007 cta Tha
tudéng Chinh phit Ban hanh Quy ché thyc hién co ché mét cira, co ché
mat cua lién thong tai co quan hanh chinh nha nuéc ¢ dia phuong;

44. Sic 1énh s6 223 ngay 27 thang 11 nam 1946;

45. Thong tu lién nganh s6 02/TTLN ngay 20 thang 3 nim 1993 cua
TANDTC - VKSNDTC - Bo ndi vu - Bo Tu phap huéng dan 4p dung
mét sd diéu quy dinh cta Luat sua ddi, bd sung mat s6 diéu cua BO luat
hinh su;

46. Tran Anh Tuan, Mot s6 kién nghi dé hoan thién phdp ludt vé phong,
chong tham nhiing & Viét Nam hién nay, Tap chi kiém sat s6 22 (thang
11/2006);

47. Truong Pai hoc Luat Ha Noi, B ludt hinh sy Cong hoa lién bang Duc
(Ban dich), Nxb. CAND, Ha N6i 2011;

48. Vin kién Hoi nghi 1an tht 3 Ban chap hanh Trung wong, Khoé VII;

49. Van kién Hoi nghi 1an thir 3 Ban chap hanh Trung wong, Khoa VIII,
NXB CTQG, Ha Noi, 1997,

50. Van kién Hoi nghi 1an tht 6 (1an 2) Ban chip hanh Trung wong, Khoa
VIII, NXB CTQG, Ha No1, 1999;

51. Van kién Pai hoi dai biéu toan qudc lan tha IX, NXB CTQG, Ha Noi
2001;

52. Vin Vién, Bdc Ho ndi vé chong tham 6, ling phi quan liéu, tai dia chi:
http:/mww.cpv.org.vn/cpv/Modules/News/NewsDetail.aspx?co_id=30503&¢cn

id=240702;

53. Vién sir hoc, Quéc Triéu Hinh Ludt (Luat hinh triéu L&), Nxb Phap 1y,
Ha Noi 1991;

54. http://vi.wikipedia.org/wiki/Tham_nh%C5%A9ng;

55. http://www.viethnamplus.vn/Home/The-gioi-thiet-hai-hon-2600-ty-
USD-do-tham-nhung/201012/71167.vnplus;

56. http://www.vietnamplus.vn/Home/Phien-hop-thu-35-cua-UBTVQH-
ve-chong-tham-nhung/20109/62161.vnplus;
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S7.

58.

59.

60.

61.

62.
63.

64.

65.

66.

67.

http://www.vietnamplus.vnh/Home/The-gioi-thiet-hai-hon-2600-ty-USD-do-
tham-nhun@/201012/71167.vnplus;

http://transparency.am/corruption.php#ql;

http://www.scribd.com/doc/7646628/analySEEs-Report-lmpact-of-
Corruption-on-Economic-Growth-Performance-in-Developing-
Countries;

http://www.associatedcontent.com/article/111003/the enormous impac
t of corruption.html;

http://www.unodc.org/unodc/en/treaties/ CAC/signatories.html ngay
16/9/2013;

http://cpi.transparency.org/cpi2012/results/;

Koh Teck Hin, Bai viét “Control corruption in Singapore” nguyén ban
tiéng Anh dang tai ngudn:
http://www.unafei.or.jp/english/pdf/RS_No083/No83 17VE_Koh1.pdf;

Tan Boon Gin, Sach “The Law on Corruption in Singapore, Cases and
Materials ”, Singapore Academy Of Law Monograph Series, Academy
Publishing;

“Prevention of Corruption Act of Singapore®, nguyén ban tiéng Anh tai
ngudn: http://www.aseanhrmech.org/downloads/singapore-
Prevention_of Corruption_Act.pdf;

http://www.theguardian.com/news/datablog/2012/dec/05/corruption-
index-2012-transparency-international;

Bai viét “China determined to fight corruption® nguyén ban tiéng Anh
tai nguon: http://www.chinadaily.com.cn/cndy/2010-
12/30/content_11774079.htm,

http://www.baomoi.com/Trung-Quoc-voi-Quy-hoach-5-nam-chong-
tham-nhunq/144/11997892.epi;
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